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Court of Appeals of the District of Columbia 


No. 5614. 

Victor M. Morales, I, Appellant, 

vs. j 

i 

Percy Welles Shufeldt et al. 1 

I 


| 

a Supreme Court of the District of Columbia. 

i 

In Equity. I 

No. 52982. i 

Victor M. Morales, I, Plaintiff, j 


Percy Welles Shufeldt, Non-resident; Henry L. Stimson, 
as Secretary of State of the United States; Andrew W. 
Mellon, as Secretary of the Treasury of the United 
States, and W. 0. Woods, as Treasurer of the United 
States, All of Washington, D. C., Defendants.! 

I 

United States of America, ! 

District of Columbia, ss: 

j 

Be it remembered, That in the Supreme Ccjurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, thp following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: S 

I 

j 

1—5614a 
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1 Filed June 10, 1931. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 52982. 

Victor M. Morales, I, Plaintiff, 

v. 

Percy Welles Shufeldt, Non-resident; Henry L. Stimson, 
as Secretary of State of the United States; Andrew W. 
Mellon, as Secretary of the Treasury of the United 
States, and W. 0. Woods, as Treasurer of the United 
States, All of Washington, D. C., Defendants. 

Complaint for an Injunction , etc. 

The bill of complaint of Victor M. Morales, I, for an in¬ 
junction, and to declare and establish an equitable lien, etc. 
respectfully represents to this Honorable Court: 

1. That plaintiff, Victor M. Morales, I, is a citizen of 
Guatemala and a resident of Yonkers, New York. 

2. That the defendant, Percy Welles Shufeldt is a citizen 
of tin* United States and a resident of Belize, British Hon¬ 
duras, and is at present, or is about to be, temporarily 
present in the District of Columbia. 

3. That the defendant, Henry L. Stimson, is a citizen of 
the United States, a resident of the District of Columbia, 
and is sued herein in his official capacity as Secretary of 
State of the United States. 

4. That the defendant, Andrew W. Mellon, is a citizen 

of the United States, a resident of the District of 

2 Columbia, and is sued herein in his official capacity 
as Secretary of the Treasury of the United States. 

5. That the defendant, W. 0. Woods, is a citizen of the 
United States, a resident of the District of Columbia, and 
is sued herein in his official capacity as Treasurer of the 
United States. 

6. That on the 4th day of February, 1922, the plaintiff 
and one Francisco Najera Andrade, both citizens of Guate¬ 
mala, procured from their Government of Guatemala a 
concession contract, on certain considerations, allowing 
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I 

them for the period of ten years from that dhte to extract 
chicle from certain government reservations located in the 
Department of Peten, Guatemala; the provisions of which 
said concession are set out in resume in Exhibit B hereto 
attached. That thereafter, on the 11th day pf February, 
1922, plaintiff and the aforesaid Andrade 4 ss ig ne ^ and 
transferred said concession contract to the defendant, 
Percy Welles Shufeldt, by contract in writing, according 
to the customs and law of Guatemala, a certified translated 
copy of which is attached hereto as Exhibit A and is made 
a part hereof, under which said Shufeldt agreed to pay to 
the said Morales and Andrade as the price of said assign¬ 
ment and transfer, and for the acquirement of said conces¬ 
sion the sum of $5,000 American gold on the! date of the 
execution of said assignment, of which one-hajlf, or $2500, 
ho agreed to pay and did pay to the plaintiff herein; and 
the further sum of $5,000 American gold annually, on the 
11th day of February of each year thereafter^ during the 
term of the concession; and in addition theretp the sum of 
$3.00 for each “quintale” (100 wt.) of chicly which the 
defendant Shufeldt might extract under the concession; 
one-half of which said payments he agreed to pay to the 
plaintiff Morales. Reference is hereby inade to the 
3 attached contract, Exhibit A, for a more exact detail 
of the provisions of said contract of assignment and 
transfer. 

And plaintiff further avers that by assignment of Octo¬ 
ber 12, 1923, the defendant Shufeldt became possessed of 
the rights of the aforesaid Francisco Najeiia Andrade 
under the assignment and transfer of February! 11, 1922. 

7. And your plaintiff further avers that the ^aid conces¬ 
sion was operated by said Shufeldt, and yearlV payments 
of $2500, plus $1.50* per “quintale” of chicly extracted, 
were made by said Shufeldt to the plaintiff, until the year 
1926. That on February 11 of 1926, payment was made 
covering the period from February 11, 1926 tp February 
11, 1927, of $2500 to plaintiff. That although the said Shu¬ 
feldt operated said concession from February, 1926 to May 
22, 1928, and extracted many “quintales” of chicle during 
said period, he has never, although often requested by plain¬ 
tiff so to do, accounted to plaintiff for the amoupt of chicle 
extracted nor has he paid to your plaintiff the $1.50 per 
“quintale” which he did extract during that time. 
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8. And your plaintiff further represents that on May 22, 
1928, by decree of the Legislative Assembly of the Govern¬ 
ment of Guatemala, the concession granted to your plain¬ 
tiff and the aforesaid Andrade, as aforesaid, was cancelled 
and the said Shufeldt was prohibited from continuing 
operations to extract chicle on that date under the assign¬ 
ment and transfer from plaintiff and said Andrade. And 
your plaintiff further states that thereupon the said de¬ 
fendant Shufeldt made certain representations to the 
Secretary of State of the United States, by virtue of which 
protest was sent from the government of the United States 
through said Secretary of State to the government of 
Guatemala against the act of the latter government in 

cancelling' the concession. That thereafter, and by 
4 virtue of said protest, a protocol of arbitration was 

entered into between the L>nited States and the Gov¬ 
ernment of Guatemala on November 2, 1929, under which 
the Honorable Sir Herbert Sisnet, Kt., Chief Justice of 
British Honduras, was appointed arbitrator to decide the 
right, if any, of said defendant Shufeldt for pecuniary in¬ 
demnification or damages and injuries which may have 
been caused to him by the cancellation of the concession by 
the General Assembly of Guatemala on Mav 22, 1928. 

9. And your plaintiff on information and belief further 
represents that the said Arbitrator on July 24, 1930, ren¬ 
dered an award of arbitration in favor of the said defend¬ 
ant, Shufeldt, in the total amount of $225,468.38; and your 
plaintiff further represents that on the hearing in the arbi¬ 
tration proceedings, the defendant Shufeldt requested to be 
allowed, as part of his damages, a sum to satisfy any claim 
that your said plaintiff might have against the defendant 
Shufeldt in respect of the assignment and transfer con¬ 
tract hereto attached; and the award included the sum of 
$101,660 to Shufeldt for loss of profits which he would be 
entitled to for the four remaining years of the contract; 
and $35,000 for loss of time and mental anguish occasioned 
bv said cancellation. 

A copy of said award, which has been extracted from the 
American Journal of International Law of October, 1930, is 
hereto attached as Exhibit B, and prayed to be made part 
hereof; a certified copy of said award will be procured from 
the Secretary of State and filed in this cause upon request. 
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1 

10. And your plaintiff further represents thjat the defend¬ 
ant, Shufeldt, although he has repeatedly beenjso requested, 

has consistently refused to advise youjr plaintiff of 

5 the amount of chicle extracted by him from Febru¬ 
ary 11, 1926 to May 22, 1928, and' to account to your 

plaintiff for the sum of $1.50 for each “quintile” of chicle 
so extracted; and he has refused to pay to \four plaintiff 
the yearly sum of $2500 representing the price of the as¬ 
signment and transfer, which came due to your plaintiff 
since said Februarv 11, 1926. 

11. And your plaintiff further represents tqat since said 
award, he has requested said defendant Shufdldt to adjust 
his account with your plaintiff and to pay to >four plaintiff 
the sums due; which said defendant Shufeldt! has refused 
to do. 

12. And your plaintiff further represents that under his 
said assignment of said concession to Shufeldjt, he has re¬ 
ceived, in the aggregate, an average yearly sum of about 
$12,000 up to February 11, 1926, representing the $1.50 per 
“quintale” which the defendant agreed to pay tp your plain¬ 
tiff for said assignment and transfer of the concession. 
And your plaintiff avers that under said assignment, the de¬ 
fendant Shufeldt realized an aggregate profit of over $150,- 
000 for his operations from 1922 to May, 1928, put of which 
the payments of $1.50 per “quintale” were rpade to your 
plaintiff. 

13. And your plaintiff further avers that un4er said con¬ 
cession, there was to be extracted a minimum!quantity of 
75,000 “quintales” during the ten year term; and, upon 
information and belief, that about 37,500 “quifitales” were 
extracted during the five year period for which plaintiff was 
paid at the rate of $1.50 per “quintale”; ahd plaintiff 
avers, upon information and belief, that saicjl defendant 
Shufeldt extracted some 17,000 “quintales” | during! the 
period from February 11, 1926 to May 22, 192|8; and said 
defendant became obliged to pay to your plaintiff the sum 

of about $25,000 by virtue of said contract of assign- 

6 ment and transfer; but your plaintiff is npt informed 
as to the exact amount of chicle so extracted, nor as 

to the exact amount due to him, due to the refusal of de¬ 
fendant Shufeldt to account to your plaintiff. 

And your plaintiff further avers that he ha^ no means 
of proving by the testimony of witnesses or by any other 


i 
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kind of evidence how many “quintales’ ’ of chicle were ex¬ 
tracted during the period aforesaid by the defendant Shu- 
feidt; that, this knowledge rests entirely in the defendant 
himself; that the only mode of establishing this is by com¬ 
pelling the defendant Shufeldt to make disclosure; and 
therefore a discovery is indispensable to the protection of 
the rights of your plaintiff. And plaintiff prays that de¬ 
fendant Shufeldt be compelled to discover to your plaintiff 
the facts herein sought. 

14. And your plaintiff further avers that had the con¬ 
cession not been cancelled as aforesaid, plaintiff would have 
been entitled to receive the sum of $1.50 per “quintale” of 
the profit which said defendant Shufeldt would have derived 
from the operation of said concession; and plaintiff says 
that he has an equitable interest in said prospective profits 
so allowed and that in equity and good conscience an equi¬ 
table lien should be declared and established against said 
award in favor of plaintiff for a proper portion of the 
prospective profits allowed said defendant Shufeldt for the 
remaining four years of the concession, which said proper 
portion would have been due to him out of said profits had 
not the concession been cancelled. 

15. And plaintiff is informed and believes and therefore 
avers that under said award, as aforesaid, and in the amount 
of said award, is included an amount allowed to defendant 
Shufeldt for the claim of your plaintiff against said Shu¬ 
feldt, and that your plaintiff has an equitable lien and an 
equitable interest in said fund for said amount so allowed. 

16. And plaintiff further avers that he has no plain, 
7 adequate and complete remedy at law; that it would 
be inequitable and unconscionable to allow defendant 
Shufeldt to receive and retain said fund; that said Shufeldt 
is by virtue of said award in equity and good conscience 
bound to pay to plaintiff a proper portion of the prospective 
profits so allowed to him; and that portion of the award is 
allowed for plaintiff’s claim against him. 

17. And plaintiff further avers that by virtue of said 
award, he has an equitable interest in said fund; and said 
fund is and becomes a trust fund for and on behalf of your 
plaintiff. And plaintiff further avers that there is no plain, 
adequate or complete remedy at law for the preservation 
and protection of his rights in and to said award and trust 
fund. 
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j 

18. Plaintiff further avers, and he is so advised and be¬ 
lieves, that the said sum of $225,468.38 has beqn or is about 
to be paid by the government of the Republic f)f Guatemala 
to the Honorable Henry L. Stimson, Secretary of State of 
the United States; and that the said Secretary of State of 
the United States has deposited or is about to deposit, in 
accordance with the provisions of law, said fund with the 
defendant, W. 0. Woods, Treasurer of the Upited States; 
and that said Secretary of State has issued, cjr is about to 
issue, certificates to the Secretary of the Treasury, in ac¬ 
cordance with law in that regard, directing hiih to disburse 
the said fund to the defendant, Shufeldt, arid/or his as¬ 
signs, but the plaintiff is not fully advised as tb the amount 
or as to the particular person to whom assignments may 
have been executed by the said defendant Shufqldt. 

19. The plaintiff is informed and believes and therefore 
avers that the defendant Andrew W. Mellon, hs Secretary 
of the Treasurv of the United States, has issued or is about 
to issue, warrants to the defendant Shufeldt and his as¬ 
signs, for the payment to him or them of the said fund so 
on deposit or about to be deposited, as aforesaid, in the 

Treasury of the United States; and uqless the de- 
8 fendants, Henry L. Stimson, Andrew W; Mellon and 
W. 0. Woods, Secretarv of State, Secretarv of the 
Treasury and Treasurer of the United States, respectively, 
are enjoined or restrained by the order of this court, the 
plaintiff’s lien on said fund will be irrevocably lost, and 
immediate and irreparable loss and damages wjll be caused 
to the plaintiff before a notice of a preliminary injunction 
can be served upon the defendants for a hearing thereon, 
in accordance with the rules of this court, inasmuch as, ac¬ 
cording to plaintiff’s information and belief, the defendant 
Shufeldt is without funds or property except such interest 
as he might have in said fund; and the said defendant Shu- 
feldt intends to remove any and all funds vdtich he may 
receive as herein stated, out of the District of Columbia, 
and to secrete the same with the intention to deprive the 
plaintiff of his just rights. 

And plaintiff avers that upon information and belief that 
his claim in said fund by virtue of the obligations of the 
defendant Shufeldt to said plaintiff will amount ito approxi¬ 
mately $70,000 and more. 


i 
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Wherefore, the premises considered, the plaintiff prays: 

1. That process of subpoena may issue against the per¬ 
sons named as parties defendant herein requiring them to 
appear and answer the exigencies of this bill, but not under 
oath as to defendants, Stimson, Mellon and Woods. 

2. That an order of publication may issue against the 
defendant Shufeldt, in the event process of subpoena is not 
served on him, commanding him to appear by a time therein 
named, and answer the exigencies of this bill; and to dis¬ 
cover in his said answer as herein requested. 

3. That upon the filing of this bill a temporary restrain¬ 
ing order issue against the defendants Stimson, Mellon and 
Woods, restraining them and each of them from proceeding 

with the issuance of, or from issuing any certificate, 
9 drafts or checks in disbursement of the funds of the 
award until the hearing of the motion for an injunc¬ 
tion pendente life, or for such period as the Court shall 
determine. 

4. That an injunction pendente life be granted enjoining 
the defendants Mellon and Woods from paying or deliver¬ 
ing the aforesaid funds of said award to the defendant 
Shufeldt or to his assigns or any other person or persons. 

5. That upon a final hearing of this cause the Court 
decree that the plaintiff be entitled to and have a lien for 
the sum of $70,000 on the aforesaid fund of $225,468.38 with 
such priority as the Court shall determine. 

6. That upon a final hearing of this cause the Court 
decree a constructive trust in favor of the plaintiff in said 
fund of $225,468.38, to the amount of $70,000. 

7. That the Court appoint a receiver or trustee, if neces¬ 
sary, to take hold, receive and receipt for said fund of 
$225,468.38, for and in behalf of said defendant Shufeldt, 
and to give a valid release for said fund to the defendants, 
Stimson, Mellon and Woods. That Shufeldt or said re¬ 
ceiver or trustee be decreed and directed to pay to your 
plaintiff the sum of $70,000, more or less, as may be deter¬ 
mined to be due to him under his lien, and under the con¬ 
structive trust. 
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8. And for such other and further relief as to the Court 
may seem just and proper. 

VICTOR M. MORALES, I, 

Plaintiff. 

LUCIEN H. MERCIER, j 

Attorney for Plaintiff, 

Wilkins Building, 

Washington, D. C. 

District of Columbia, ss: 

I, Victor M. Morales, I, being first duly svtorn on oath 
depose and say that I have read the foregoing com- 

10 plaint for an injunction, etc. by me subscribed and 
know the contents thereof; that the matters and 

things therein stated as of my own knowledge are true; 
and those stated upon information and belief, I believe to 
be true. 

VICTOR M. MORALES, I. 

Subscribed and sworn to before me this 9th day of May, 
A. D. 1931. 

[seal.] ELLA BECKER, 

Notary Public , District of Columbia. 

11 Exhibit “A”. 

i 

Translation. 

i 

i 

Cover Page. 

I 

“Leon de Leon Flores, Attorney-at-Law and Notary Public. 

Public Instrument of Transfer of Rights. 

Drawn by Mr. Francisco Najera Andrade and Mr. Victor 
M. Morales I. 

In favor of Mr. Percy Welles Schufeldt. 

Guatemala, Central America. 

1922.” | 

First Sheet, Front Page. 

Engraved Coat of Arms and Internal Revenue Seal: 
“Republic of Guatemala—One Peso—No. 952997”. 


2—5614a 
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Handwritten words: “Two sheets”—A. paraph.—One 
Numeral: “1”. 

At the margin: “Two-year period 1922-1923-No. 69”. 

A stamp: “Leon de Leon Flores-Attorney-Notary Public. 

A seal: Coat of Arms: “Department of Finance and 
Public Cridit.—Republic of Guatemala.” 

Text. 

‘ 1 In the City of Guatemala, this eleventh day of February, 
one thousand nine hundred and twenty-two, before me, the 
undersigned Notary Public, and in the presence of the wit¬ 
nesses Mr. Clodoveo Berges, Attorney at Law, and Mr. 
Angel Gonzalez, Attorney at Law, both legally able to ap¬ 
pear as witnesses and known personally by me, as I hereby 
do certify, appeared on their own behalf Mr. Percy Welles 
Schufeldt, married, of forty-two years of age, business man, 
American citizen, who speaks and understands the Spanish 
language perfectly; Mr. Victor M. Morales I., mar- 
12 ried, thirty-one years of age, Army Officer; and Mr. 

Francisco Najera Andrade, single of twenty-seven 
years of age, business man, both residents of this Capital. 

I herebv do certify that I know them and that they states 
* * » 

the following: I-—Mr. Francisco Najera Andrade and Mr. 
Victor M. Morales I., are the owners of a concession granted 
by the Government of this Republic, as per contract dated 
the fourth of the current month, entered into with the De¬ 
partment of Agriculture and approved by governmental de¬ 
cision on the same date, said contract being composed of 
nineteen clauses. II—The first clause of said contract stip¬ 
ulates that permission is granted to the two above men¬ 
tioned gentlemen for the extraction of chicle in a strip of 
untilled land situated in the Department of Peten, of this 
Republic, its location and boundaries being as follows: 
From the village of San Andres, situated on the northern 
shore of Lake Peten, following northwards the road which 
leads to the place called Chunterqui, up to the spot called 
Paixben, situated in the boundary line of the Department 
of Peten with the 

First Sheet, Back Page. 

State of Campeche, Mexico; from this point, eastward, fol¬ 
lowing the boundary line of the Department of Peten with 
Mexico and with the English Colony of Belice; from this 
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vertex, southward, following the Peten-Belice boundary up 
to the point where the Mopan River crosses said line to flow 
into English territory; from this point, westward in a 
straight line up to the village called Yaxha, and thence, 
westward, following the road up to the place called El Re- 
mate, situated on the eastern shore of Lake Peten, and 
thence, westward, following the northern shore pf the above 
mentioned Lake, up to the village of San Andrejs, the start¬ 
ing point of these boundaries. II—The term pf this con¬ 
cession is ten years, and may be extended fop five addi¬ 
tional years, at the wish of the parties; and Messrs. Najera 
Andrade and Morales I., bind themselves to Extract and 
export during the ten years, a minimum of seventy- 
13 five thousand “quintales”. Ill—That Mh Victor M. 

Morales I. and Mr. Francisco Najera Andrade trans¬ 
fer to Mr. Percy Welles Schufeldt the above mentioned con¬ 
tract with all its rights and obligations and without reser¬ 
vations of any nature whatsoever, upon thej conditions 
hereinafter specified. IV—As price of this transfer, Mr. 
Percv Welles Schufeldt delivers this dav to Messrs. Morales 

m/ %/ 

and Najera Andrade, five thousand dollars, American gold, 
amount which these gentlemen declare has been Received by 
them to their entire satisfaction, and will contjnue to pay 
during the whole term of the contract to the ^ame trans¬ 
ferors the sum of five thousand dollars— 


Second Sheet, Front Page. 


Engraved Coat of Arms and Internal Revenue Seal: 
“Republic of Guatemala.—One peso.—No. 952998.” 
Handwritten numeral: “2.” 

At the margin: “Two-year period 1922-1923j—No. 69.” 

■ 

Text. | 

American gold, annually on the same date of phis instru¬ 
ment ; and will pay to them, besides, the sum of three dollars, 
American gold, for each quintal of chicle whiclj Mr. Schu¬ 
feldt may extract. V—All payments which the [transferers 
are obliged to make to the Government, by virtue of the 
contract, will be made by Mr. Schufeldt, in his Rapacity of 
transferee of all rights and obligations which Originate in 
said contract. VI—Under these terms the contracting par- 
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ties accept this public instrument. Having read to the con¬ 
tracting parties all that has been written, in the presence 
of witness and being duly informed of its contents and 
effects as well as of the clauses that guarantee the validity 
of this act, they accepted it, ratified it and signed.—To 
all of which I do attest.—Victor M. Morales, I.—F. Najera 
A.—P. W. Schufeldt.—Clodoveo Berges.—Angel Gonzalez. 
—Before me, Leon de Leon Flores. 

“And for delivery to the interested parties, I prepare 
this third copy in two sheets, duly compared against their 
originals, in the City of Guatemala, on the eighth day 
14 of the month of December, one thousand nine hun¬ 
dred and twenty-two. 

(Signed) LEON DE LEON FLORES. 

A stamp: “Leon de Leon Flores.—Attorney.—Notarv 
Public.” 

A seal: Coat of Arms: “Department of Finance and 
Public Credit.—Republic of Guatemala.” 

(Copy.) 

Authentication. 

I, Arthur C. Frost, Consul of the United States of Amer¬ 
ica at Guatemala City, Guatemala, Central America, do 
hereby certify that Leon de Leon Flores whose name is 
signed to the attached paper, is a Notary Public in and for 
the Republic of Guatemala, authorized by the laws of this 
country to take acknowledgment of deeds to be recorded 
therein: and that it is his true and proper signature, to 
the best of my knowledge and belief. 

In witness whereof I have hereunto set mv hand and 

* 

affixed the seal of the Consulate to this certificate at Guate¬ 
mala Citv this 11th dav of December, 1922. 

(Signed) * A. C. FROST, 

Consul of the United States of America. 

Consular No. 1406. 

Fee Received: $2.00 U. S. 

(Seal: “American Consulate, Guatemala, Guatemala.”) 

(Fee stamp: “American Consular Service. $2. Fee 
Stamp.”) 

(Stamp: “Dec. 11,1922. Guatemala City, Guatemala.”) 
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15 Affidavit. 

I, Jose Tercero, Chief of the Division of Translations of 
the Pan American Union, Washington, D. C., Ul S. A., in my 
private capacity, do hereby certify: 

That I have a thorough knowledge of the English and 
Spanish languages; 

That the attached translation was personally done by 
me; and 

That to the best of my knowledge, said translation is true, 
faithful and correct. 

In witness whereof, I sign this affidavit, this 7th day of 
May, 1931, in the Citv of Washington, D. C. 

JOSE TERCERO. 

i 

I 

Sworn and subscribed to before me this 7th day of May, 
1931. 

[seal.] LOWELL CURTISS, 

Not dry Public. 

16 Exhibit “B.” j 

I 

I 

Decision of the Arbitrator in Claim by the United States of 

America on Behalf of P. W. Shufeldt Against the Re¬ 
public of Guatemala} 

i 

I 

i 

International courts are not as strict as municipal courts 
and cannot be bound by municipal rules in the admission of 
evidence. The value of any evidence produced is for the 

1 In an exchange of notes of November 2, 1929, between! the American 
Minister to Guatemala and the Minister for Foreign Affairs] of Guatemala, 
it was agreed that the Governments of the United States and Guatemala 
should submit to Sir Herbert Sisnett, Chief Justice of British Honduras, as 
sole Arbitrator, the claim of P. W. Shufeldt, a citizen of the United States, 
against Guatemala for damages and injuries caused to him by the cancella¬ 
tion by the Government of Guatemala of a contract by which the Govern¬ 
ment had previously granted to predecessors of Mr. Shufeldt the right to 
extract chicle for a period of years in a defined area in Guatemala. The 
proceedings were formally opened February 1, 1930. The |Arbitrator, on 
July 24. 1930. rendered an award, in which he held “that the {Government of 
Guatemala should in justice pay to the Government of the United States 
$225,468.38, for the account of P. W. Shufeldt.” Mr. Richard W. Flournoy, 
junior. Assistant Solicitor, Department of State, acted as Counsel for this 
Government, and Mr. Charles F. Wilson, a lawyer of Washington, D. C., as 
Associate Counsel. They were assisted by Mr. John Maktos pf the Office of 
the Solicitor. The Guatemalan Government was represented by Sefior 
Licenciado don Octavio Aguilar, a lawyer of Guatemala, whb was assisted 
by Mr. Ellis of the firm of Franco and Ellis, of Belize. (Stpte Dept, press 
release, Aug. 20, 1930.) Text of decision supplied by Department of State. 
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international tribunal to decide under all the circumstances 
of the case. 

17 The Guatemalan Government contended that the 
contract of February 4’, 1922, was not submitted to 
the Legislative Assembly for approval, but was deliberately 
and wilfully withheld from that body. The Arbitrator finds 
on the facts that the contract was submitted to the Legis¬ 
lative Assembly and that that body was fully cognizant 
thereof. 

Where a contract has been made by the Executive and 
duly reported to the Assembly and approved, and where a 
document is laid before the Assemblv in accordance with 
law and no objection taken to it, it must, be taken to be ap¬ 
proved. The Executive must have known whether or not he 
had the power to contract, and the publication of the con¬ 
tract is certainly not in accord with his trying to do some¬ 
thing he was not legally entitled to do. 

The Government of Guatemala having recognized the 
validity of the contract for six years and received all the 
benefits to which they are entitled under the contract, and 
allowed the cessionary to go on spending money on the con¬ 
cession, is precluded from now denying its validity; and, ac¬ 
cording to the principles of international law, would be so 
precluded even if the approval of the Legislature had not 
been given to the contract. 

It is perfectly competent for the Government to enact any 
decree and for anv reasons thev see fit; but where such a de- 
cree, based even on the best of grounds,works injustice to an 
alien subject, the Government ought to make compensation 
for the injury inflicted, and cannot invoke any municipal law’ 
to justify their refusal to do so. The grounds of dis¬ 
approval given in the decree are inherent in the contract 

and are not due to anv breach of its terms. 

* 

The fact that the concession was held under assignment 
from the original Guatemalan grantees by a partnership 
formed under the law’s of Guatemala makes no difference in 
the opinion of the Arbitrator, as it is not the rights of the 
partnership that are in question, but the personal interest of 
the claimant in the partnership. If the reason for the provi¬ 
sion in the contract requiring the formation of a company 
w’as to prevent the possibility of the original grantee’s 
rights falling into the hands of an alien with the subsequent 
risk of an international claim, then the Guatemalan Govern- 
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ment was trying to do wliat it could not do in the eyes of in¬ 
ternational law. International law will not be bound by 
municipal law or by anything but natural justice, and will 
look behind the legal person to the real interests involved. 

All the rights conferred under the contract [to the conces¬ 
sionaires were vested in the claimant, and he was the only 
sufferer by the decree terminating the concession and in 
effect confiscating all his rights and interests therein. The 
word “right’’ in the protocol of arbitration can only mean 
an equitable right of which international lajw takes cog¬ 
nizance. It cannot mean legal right enforceable only in 
keeping with Guatemalan law, for if that wai so this case 
never would have been referred to an international tribunal 
which does not administer municipal law. 

It is a settled principle of international law that a sover¬ 
eign cannot be permitted to set up one of his o^vn municipal 
laws as a bar to a claim by a foreign sovereign for a wrong 
done to the latter’s subject. 

The questions submitted by the protocol of arbitration, 
dated 2nd November, 1929 (and referred to in the record as 
marked 1), for the decision of the Arbitrator are: 

1. Has P. W. Shufeldt, a citizen of the United States, as 
cessionary of the rights of Victor M. Morales! I and Fran¬ 
cisco Najera Andrade, the right to claim a pecuniary in¬ 
demnification for damages and injuries which may have 
been caused to him by the promulgation of the Legislative 
Decree of the Assembly of Guatemala No. 15*0, by which it 
disapproved the contract of February 4,1922 for the extrac¬ 
tion of a minimum of 75,000 quintales of chiclej in a defined 
area in the Department of Peten, the cession of Najera and 
Morales in favor of Shufeldt having been made by contract 
of lltli February, 1922? j 

18 2. In case the Arbitrator declares that Shufeldt 

does have the right to have an indemnification paid 
to him by the Government of Guatemala, whatj sum should 
the Government of Guatemala in justice pay to the Govern¬ 
ment of the United States for the account of Shfufeldt? 

Two questions only have been referred for Arbitration, 
and I shall endeavor to confine myself to them only and the 
points raised by the United States Government and the 
Guatemala Government bearing on these questions. Where 
any point raised is not dealt with, it must be taken that I 


i 
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did not consider it necessary or material or of sufficient 

* 

importance. 

I fully appreciate the honor which has been done me by 
the United States and Guatemala Governments in appoint¬ 
ing me Arbitrator in this case, and I have given all the 
evidence put before me and all the points raised my most 
careful consideration with the hope of arriving at a just, 
fair and impartial decision. 

I do not propose to review all the cases quoted but will 
give my decision on any point in accordance with what I 
consider to be the law based on recognized authority. 

On the question of evidence over which there was some 
argument, I may point out that in considering the cases 
quoted on both sides it is clear that international courts are 
by no means as strict as municipal courts and cannot be 
bound by municipal rules in the receipt and admission of 
evidence. The evidential value of any evidence produced is 
for the international tribunal to decide under all the cir¬ 
cumstances of the case. 

The evidence acted upon in this case conforms with para¬ 
graph 8 of the protocol of arbitration and is such as brings 
moral conviction to my mind. 

The foundation of this claim is the contract dated the 4th 
of February, 1922, made between David Privaral B., as Sec¬ 
retary of Agriculture in the name of and in representation 
of the Government of the Republic of Guatemala, and 
Messrs. Francisco Najera A. and Victor M. Morales I. 

The provisions of this contract are shortly and where 
material as follows: 

1. Permission was granted to Najera and Morales to ex¬ 
tract chicle in a section of the public lands situate in the 
Department of Peten in Guatemala. 

2. The period of the concession was ten years from the 
date it was signed, which period could be extended for five 
years more by mutual agreement. 

3. Najera and Morales bound themselves to extract and 
export a minimum quantity of 75,000 quintales of chicle 
during the ten vear term of contract. 

4. Najera and Morales bound themselves to export 1,000 
quintales of chicle as a minimum during the first year con¬ 
tract in force, 5,000 in the second year and 8,500 in the next 
following years. 
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5. Five dollars American gold was to be p^id to Guate¬ 
mala Government for every quintal of chicly exported, a 
quintal to be considered as 46 kilos net. This payment was 
to include the extraction and export duties, tfie municipal 
taxes and whatever taxes may be imposed in the future. 

• 6. Payments to be made to the Government, to be 
19 made to National Treasury at Guatemala City or any 
other place designated by the Government of Guate¬ 
mala. 

7. One year from date of signing contract Najera and 
Morales obligated themselves to form a coippany under 
existing laws of Guatemala, the same period being allowed 
for beginning the work of the installation of the business. 

8. The rights granted to Najera and Morale^ by the Gov¬ 
ernment of Guatemala under contract were: 

(a) To introduce free of import duty machinery, imple¬ 

ments and tools needed for the extraction apd export of 
chicle. | 

(b) To make free use of the natural resources of con¬ 
tracted zone, etc. | 

(c) To use rivers, lakes, etc., for conveyance of their 

products. i 

(d) To introduce laborers and employees pf other na¬ 
tionalities, except negro and yellow races. j 

(e) To make plantations of grain within the area ceded 
for exploitation, but in such case to pay Government of 
Guatemala $2,000 annually and in advance as rental duties 
for the area contracted. 

9. Najera and Morales bind themselves: 

(a) To deposit in National Treasury $5,0Q0 American 
gold within 15 days from the date contract Approved as 
guarantee of the obligations assumed. 

(b) To prevent fraudulent exploitation of fdrests within 
area. 

(c) Within five years to demark and clean liijnits of area. 

(d) To give preference of employment to Guatemalan 
citizens. 

(e) To render monthly statement to authorities, etc. 

10. The rights ceded by this contract will be Cancelled: 

(a) For failure to deposit at the proper timp the $5,000, 

which deposit Najera and Morales bind themselves to make 
in accordance with clause 9 paragraph (a) of contract. 

3—5614a 
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(b) For failure to extract and fabricate the annual 
amounts of chicle referred to in clause 3. 

(c) For infraction of the privileges granted to introduce 
implements, etc., exempted from duties. 

11. The employees, station masters, chicle inspectors 
designated by Najera and Morales by agreement with the 
authorities of the Department shall have the character of 
auxiliary authorities for the purpose of preventing and 
prosecuting fraudulent exploitation and for maintaining 
order in the contracted zone and prosecuting offenders. 

12. Exemption from military service, etc. 

13. Najera and Morales obligate themselves to maintain 
in good condition the natural products of the zone as are 
not in a condition to be exploited and that they shall effect 
the extraction of rosin in such a manner that it shall not 

harm or destroy the life of the trees. 

20 14. This chicle negotiation is subjected to the 

supervision of the respective authorities and to the 
laws and fiscal bv-laws now in force. 

15. At expiration of contract or any extension of same, 
tlie construction and improvements constructed in the area 
contracted, such as dwellings, warehouses, roads, tele¬ 
graph, telephone and railroad lines, railroads, tramways, 
artesian wells, or anv other constructions whatever will 
pass over to the benefit or possession of the Government. 

16. It is expressly agreed between both contracting 
parties that on entering the fifth year that the contract is 
in force, they will proceed to make an inventory of all the 
improvements, constructions, implements, working mate¬ 
rial, etc., which the company may have introduced into the 

area for the business undertaken and that this inventory 

* 

will serve as a basis for the delivery of the improvements 
specified in preceding paragraph upon the expiration of 
the contract or extension of same. This inventory may be 
repeated or amplified as many times as the Government 
mav deem advisable. 

•j 

17. It is also agreed upon that in case of any question 
arising from failure of fulfilment or misinterpretation of 
any of the clauses of this contract the subject will not be 
taken by any means to the courts of justice nor shall the 
case be referred to diplomatic channels, but that any ques¬ 
tion which may arise will be submitted to two arbitrators, 
appointed one b^ each party, and in case of disagreement 
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I 

I 
! 

between both arbitrators they will appoint a third arbi¬ 
trator whose action or finding on the subject will be 
deemed final or just without appeal. 

18. The Government may dispose of the sqm of $5,000 
deposited as guarantee of this contract as per! clause 9(a), 
which amount in case of revocation or cancellation of the 
contract cannot be claimed or refunded to them. This 
$5,000 American gold shall be repaid by export duties 
which correspond to the last lots upon which duties should 
be paid to the customs. 

19. This contract only grants the right to Najera and 
Morales to extract and export the chicle from this area and 
the uses and services which have been mentioned, but the 
Government expressly reserves to itself the right of abso¬ 
lute dominion and possession of the section dr area men¬ 
tioned; therefore the above mentioned gentlemen cannot 
withhold its delivery upon expiration of the contract or 
extension of the same, or upon declaration of the cancella¬ 
tion of the rights under the contract for the reasons speci¬ 
fied in same. 

This contract was approved of by the President of the 
Republic of Guatemala on the same day it wasj signed, and 
the contract with the President’s approval whs published 
in El Guatemalteco, the official newspaper of the Govern¬ 
ment of Guatemala, in its issue of the 18th February, 1922 
(see Annex 2 of United States Case). 

On the 11th February, 1922, the $5,000 American gold 
was paid into National Treasury as provided for in para¬ 
graph 9 (a) of the contract, and a receipt ghfen therefor 
signed by the National Treasurer, E. j Hernandez, 
21 and sealed with the seal of the National Treasury 
(see Annex 1A and IB of United States!Case). 

On the 1st March, 1922, in the Acting President’s message 
to the National Legislative Assembly at the opening of its 
ordinary sessions, it is stated that “the respective Secre¬ 
taries of State will give vou a detailed account in their 
‘Memorial’ which they will present to you qf each and 
every account of the work which has been accomplished by 
their respective offices during the year just passed” (see 
Annex 8, United States Case). 

In El Guatemalteco of the 15 April, 1922 (i^nnex 11 of 
United States Case), in the report of the proceedings of 
the National Assembly of 14th March, 1922, j it appears 
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that the Minister of Agriculture presented, with accom¬ 
panying documents, a report or memorial of the work 
verified by that Department during the past fiscal year. 
This report and accompanying documents were referred 
to the National Assembly’s Commission on Agriculture, 
who in reporting thereon submitted the following resolu¬ 
tion: “Point. The Legislative Assembly is now informed 
of the work consigned in the memorial rendered by the 
Secretary of State in the Department of Agriculture for 
the year 1922.” On the 25th April, 1922, the report of the 
Commission of Agriculture was approved (see Annex 12, 
United States Case). 

This memorial is required to be submitted to the 
National Assemblv bv Article 75 of Constitution of Guate- 
mala, and must, in the absence of proof to the contrary, 
be presumed to have contained copies of all the contracts 
made, including the one in question, or some reference to 
them. 

The Legislative session closed on 29th May, 1922, and in 
June was printed and published at the National Printing 
Office of the Republic a document purporting to be “the 
Memorial of the Minister of Agriculture presented to the 
National Legislative Assembly at its ordinary sessions of 
1922” and bearing in print the official seal or stamp of 
Guatemala. This forms Annex 10 of the United States 
Case and is put in by them as the Memorial of the Min¬ 
ister of Agriculture, and this document contains a copy of 
the contract and other mention thereof. 

The Guatemala Government contend that this document 
is not the Memorial of the Minister of Agriculture and 
that the memorial contained no mention of the contract 
and that the contract was never submitted to the Legisla¬ 
tive Assembly, but would appear to have been deliberately 
and wilfully withheld from them. 

This would seem to be a charge against the then Govern¬ 
ment of Guatemala, but I do not see how it can discredit 
Shufeldt, unless he was in league with the Guatemala Gov¬ 
ernment against his own interests, and then one would be 
as bad as the other. I place no value on this statement. 

The Guatemala Government put in a photostat copy of 
a typewritten document, Exhibit 25, which they contend is 
the Memorial of the Minister of Agriculture and which 
contains no mention of the contract. They also put in as 
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Exhibit 27 a similar document to Annex 10 of 
22 United States Case, apparently to show that as it 

had not been printed till June it could not have been 
the “printed memorial” which the United States Govern¬ 
ment stated was laid before the Legislature ivhich closed 
in May. The United States Government did s(tate in their 
case that the printed memorial was laid before the Legis¬ 
lature, but this was clearly a mistake as will bp seen later; 
the memorial must have been laid in type and printed 
after. No further use was made of this Exhibit 27 by the 
Guatemala Government. 

This document, Exhibit 25, is word for word the same 
as the first and signed portion of Annex 10, but without 
the accompanying documents contained in Anjnex 10. On 
a perusal of this Exhibit 25 it is quite clear tjhat it is not 
the whole memorial, in fact Exhibit 25 would seem to be 
only the Minister of Agriculture’s report on the memorial 
of his Department, for he says on page 9 oi Exhibit 25 
(Translation): “The Memorial of the General Board 
accompanying this report will give you an idea of what 
that important office has done towards the development of 
their programme.” It is clear therefore that there were 
other documents submitted with the report ajnd together 
forming what is called the Memorial, and this is borne out 
by references in this report, Exhibit 25, to otl[ier parts of 
memorial which are not included in Exhibit 25 but are in 
Annex 10 of the United States Case and Exhibit 27 of the 
Guatemala Government Reply, e . g. y on pag^ 17 of the 
translation of Exhibit 25 the Minister of Agriculture says, 
if these matters do not appear to you as deserving of your 
attention, “I beg to request your glancing at the initiative 
exposed at the end of this Memorial, Appendix ‘A’.” 
Appendix A is included in Annex 10 and Exhibit 27. 
Again on page 20 of Exhibit 25 he says “Thp statistical 
tables shown in another part of this memorial are a part 
and give an idea of the work done by that important 
dependency of the ministry.” 

On page 21 of the translation of Exhibit 25 he states 
“In order to bring that idea into practice I have dared to 
formulate a complementary project to our immigration 
law of 1909 which [is] marked with the letter B in the 
appendix to this memorial” (contained in United States 
Annex 10, page 175, and in Guatemala Exhibit 27). 
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On page 22 he says “These ideas receive a more ample 
development in the initiative I permit myself to submit in 
the appendix of the memorial marked with the letter C, 
which deals with the repopulation of the forest, and to 
which I request your benevolent attention” (United 
States Annex 10, page 182, and Guatemala Exhibit 27). 

All these references are found in the printed copy of the 
memorial, United States Annex 10 and Guatemala Exhibit 
27, but not in Guatemala Exhibit 25 which the Guatemala 
Government claim to be the memorial. 

The Guatemala Government in further support of their 
contention that the contract was not submitted to Assem- 
blv and no mention was made of the contract in the 
memorial, contend that the report, Exhibit 29 of the Gua¬ 
temala Government, of the Agricultural Commis- 
23 sion of the Assembly on the memorial does not men¬ 
tion the contract. This report however does men¬ 
tion certain contracts which they sav are not included in 
the memorial. Had the contract of the 4th of February, 
1922, not been included it must be presumed that it would 
have been mentioned. As a matter of fact the contract is 
given in full with the President’s approval just as pub¬ 
lished in El Guatemalteco, at pages 145-149 of Annex 10 
and is also mentioned in the list of Executive Orders 
(Acuerdos) on page 167 as having been approved; that 
the Commission considered this list is clear from the fol¬ 
lowing passage therein at bottom of page 3 of the transla¬ 
tion of the report: “Of the lecture of the resolutions 
passed during the year we make a resume, etc.” 

In further support of this contention the Government of 
Guatemala submitted a certificate from Raf. Castellanos 
A and Ramon Calderon, Secretaries of the Legislative 
Assembly of Guatemala, dated 18th Februarv, 1930, to the 
effect that in the text of the memorial presented by the 
Ministry of Agriculture in the year 1922 to the Legislative 
Assembly, relative to the work undertaken by said Minis¬ 
try from March 15, 1921, to March 15, 1922, no mention 
was made to the contract “celebrated on February 4th, 
1922, between Ministry of Agriculture and Messrs. Fran¬ 
cisco Najera Andrade and Victor M. Morales I.” 

What is the exact meaning of the word text in this cer¬ 
tificate I am not prepared to say. In view of the fact that 
the Guatemala Government contend that the report por- 
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tion of the memorial is the memorial, it may mean text 
of the report part of the memorial only or the text of the 
part other than the report or the whole meihorial. It is 
too indefinite for me to act on in any case, particularly in 
face of evidence before recited and other evidence which 
I have not cited. 

In the face of the facts already related, Ijxhibit 25 of 
the Guatemala Government is certainly nqt the whole 
memorial, and those facts and other to be mentioned later 
lead me irresistibly to the conclusion that the Contract was 
submitted to the Legislative Assembly in t)ie memorial 
and that that body were fully cognizant thereof, and I so 
find. ! 

I will now consider the question of the legality of the 
contract, apart from the question of its submission to the 
Legislative Assemblv. 

Where a contract has been made by the Executive and 
duly reported to the Assembly and approved, and where 
a document is laid before the Assembly in accordance with 
the law and no objection taken, it must be tal^en to be ap¬ 
proved; it is difficult to see what more is waited to make 
it legal, and the fact of my having found that the contract 
was submitted to the Legislative Assembly fettles most 
of the grounds of illegality urged by the Guatemala Gov¬ 
ernment, and it is not really necessary for me to discuss 
further the legality of the contract. I will however dis¬ 
cuss the points on which the Guatemala Government con¬ 
tend the contract is illegal, and they are eight} in number, 
as given in their case, page 16. 

24 (a) The Minister for Agriculture haq no author¬ 

ity to make same (Guatemala Case, page 16). 

(b) The President had no authority to approve of the 
same. 

I will deal with these two together. j 

In support of these contentions, the Guatemala Govern¬ 
ment tender a certificate from Raf. Castellgnos A and 
Ramon Calderon, Secretaries of the Legislative Assembly 
of Guatemala, to the effect that in the month of February, 
1922, the Executive Power was not authorized by the As¬ 
sembly to celebrate contracts as prescribed in| paragraph 
6th of Article 54 of the Constitution, which gives among the 
attributes of the Assembly the power to authorize the Ex¬ 
ecutive to make contracts, and to approve or disapprove of 
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contracts made under such authority, and in Exhibit 6 of 
the Guatemala Case Mr. J. A. Mandujano, a Guatemalan 
lawyer, gives it as his opinion that the Government was not 
authorized bv Congress to enter into anv contract under 
the provisions of Article 54, paragraph 6. 

The American Government, however, refer me to Article 
650 of Chapter 6 of Title XIII of the Fiscal Code of Guate¬ 
mala, which is to the following effect: 

The authorization to exploit national forests will be con¬ 
ceded bv means of contracts which will be celebrated with 
the Executive or bv leases which will be celebrated with the 

Jefe Politico. 

As to this the Guatemala Government contend that the 
contract is one of lease and therefore not within Article 650. 
This would imply that if the contract is one of exploitation 
and not of lease Article 650 would apply. The question of 
lease will be dealt with later. 

The United States Government also submitted that under 
Decree Xo. 12 of the Legislature dated the 20th December, 
1921, the Executive Power was authorized to make such 
contract. This decree is published in El Guateynalteco, Vol. 
C, Xo. 83, of the 24th December, 1921, and is as follows: 

Article 1. The Executive Power is amply empowered to 
enact all dispositions in respect to regulating the economic 
condition of the state. 

Article 2. Executive Power shall report to the Assembly 
during its ordinary sessions of 1922 such acts as he may 
dictate. 

The Guatemala Government contend that this does not em¬ 
power the Executive to make contracts, and in support of 
this rely on the opinion of J. A. Mandujano and Marcial 
Salas, Guatemalan lawyers, to this effect: 

The Legislative Decree No. 12, second series, of Decem¬ 
ber 20, 1921, did not confer powers to the Executive to cele¬ 
brate contracts: said faculties can only be granted bv the 
Assembly under a clear and categorical form. 

25 The Guatemala Government in their reply, section 
81, say: 

In order to further show that Decree No. 12 * * * does 
not grant any power to the Executive to execute contracts, 
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the Republic exhibits Decrees 1199,1312 and 1|500 made sub¬ 
sequently thereto, by which it will be seen thgt the Legisla¬ 
tive Assembly granted the Executive the power to execute 
contracts specifically. A comparison of th^se last men¬ 
tioned decrees with the former (Annex 7) will!be conclusive 

% I 

on this point. 

These three Decrees 1199, 1312 and 1500—Exhibits 43, 44 
and 45 of Guatemala—were passed by the Assembly on the 
27th May, 1922, 5th May, 1924, and 3rd May, }927, all after 
the contract had been made, and could not jin justice be 
allowed to affect acts done and rights acquired under a pre¬ 
vious decree of the Assembly. I can see no grounds for 
doubting that the Executive had the power to contract. The 
President must have known whether he had the power to 
contract or not, and the publication of the contract is cer¬ 
tainly not in accord with his trying to get away with some¬ 
thing he was not legally entitled to. 

(c) The period of duration thereof was contrary to the 
laws of the Republic of Guatemala. 

(d) The lease or rental of the territory in question with¬ 
out previous public auction was contrary to law. 

In support of these contentions the Guatemala Govern¬ 
ment refers to the opinion of Mr. J. A. Manduj^no, a Guate¬ 
malan lawyer (Exhibit 6, section 11), who sa 

In consequence of Articles 1439, 1440, 1443[ 1444, 1447, 
1459 of the Fiscal Code, and 1645 and 1668 iof the Civil 
Code, no property belonging to the Republic cqn be sold or 
rented if the sales are not submitted to public auction, and 
even in those cases the maximum period of rental cannot 
exceed 5 vears. i 

I 

The contract in question is not one of sale pr rental of 
Guatemalan property and this is clear front a perusal 
thereof, particularly section 19; it merely gives the right 
to extract chicle, with certain privileges in connection there¬ 
with, among which is the one to make plantings of grain 
which if exercised was to be paid for by annual payments. 

This privilege in my opinion cannot change the whole 
character of the contract from a concession to extract chicle 
to that of a lease of the land; this would be a lease of the 

i 
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lesser containing the greater; nor can the use of the terms 
“tenant,” “lease,” “lessee,” etc., in documents or papers 
unconnected with the contract as referred to in certain 
parts of the case. 

The protocol refers to Shufeldt as cessionary and I can¬ 
not but presume that the Governments who signed the pro¬ 
tocol carefully weighed the significance of the terms they 
used. 

(e) “The duties payable thereunder were less than those 
required to be collected by the said laws.” 

26 The contract having been approved by the Assem¬ 
bly, anv variations in the rate of dutv then in exist- 
ence would be made good even if the Executive had no previ¬ 
ous authority to make such change. It is not therefore 
necessary for me to comment further on the matter, but the 
Guatemala Government in support of their contention do 
not refer me to the law on the subject but submit (1) the 
opinion of Mr. J. A. Mandujano, as follows: 

According to the Customs House Tariff, which is a law 
of Guatemala, [upon] the exportation of each quintal of 
chicle is imposed a tax of $7.00 American gold, be it the 
product of public or private lands. These exportation 
duties were in force on the 4th February, 1922, and onlv 
Congress has power, as per Article 54 of the Constitution, 
to modify or abrogate them. 

and (2) a certificate from F. Fuentes Dias, Under-Secretarv 
of State in the Department of Finance and Public Credit, 
to the effect that the export duty on chicle in February, 
1922, was seven dollars per quintal. Supposing however 
that these two statements be correct from a general point 
of view, thev do not show that the tax mav not be altered 
under certain special circumstances. 

Article 54 of the Constitution, referred to in Mr. Man¬ 
dujano ’s opinion, provides in section 12 for the giving by 
the Legislative Assembly to the Executive extraordinary 
power when demanded by necessity or the interest of the 
state; and in El Guatemalteco of the 17th January, 1922, it 
is reported that at the eighteenth session of the Assembly 
on 2nd January, 1922, as follows: 

After being read, the report of the Combined Committee 
on Legislation and Finance was put to a discussion for once 
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only and that point of the resolution which reid as follows 
was approved: 

By virtue of the decree issued by the Assembly during the 
present extraordinary session under date of th£ 20th of last 
month (Decree No. 12, second series), the Executive is fully 
empowered to legislate upon fiscal matters included in the 
economic adjustment, and in consequence the Department 
of the Treasury and Public Credit may enact whatever tax 
law it may deem adequate, or modify the one how in force 
(Decree 1153) as it sees fit, and to enact any ojher laws on 
the economic order which in its judgment may promote the 
well known interests of the State. 

It would seem therefore that the Executive had full powers 
to reduce the tax, as was done in the contract, if considered 
advisable. 

In this connection I will mention that in a bulletin issued 
by the Director General of Customs, purporting to be 
printed at the Government Printing Office and bearing the 
official stamp or seal of the Department, put in by the United 
States as Annex 8 to their reply, I see that “ Chicle pays— 
7 cents American Gold per lb. (Order of October 31, 1914) 
and pays by contract—5 cents American Gold per pound 
(Vol. 101, Nos. 30, 31 and 56 of El Guatemalteco). The 
Guatemala Government objects to this ajnnex as not 
27 being certified, not official and incomplete^” but make 
use of it as evidence for themselves: page 5 of their 
final argument. I cannot avoid the conclusion that the Ex¬ 
ecutive had the power to do what they did. \ may point 
out that in a volume of the laws of Guatemala entitled “ Re¬ 
compilation of the laws of the Republic of Guatemala, 1921- 
1922,” published at the Government Printing Office in 1927 
and bearing the official stamp or arms, I find copy of a con¬ 
tract made between the Minister of Forests, on instructions 
of the President, with the Chicle Development Company, 
for the extraction of chicle, approved by the President on 
the 2nd February, 1922. In this contract the duty payable 
on chicle is five dollars per quintal. The contract in this 
case is also contained in this same volume. This would 
point to the fact that the contract was deemed gnd treated 
as legal up to the time of this publication. 

(f) The authority to import free of duty purported to be 
given under clause 8 of the said agreement was contrary to 
the said law. 
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lesser containing the greater; nor can the use of the terms 
44 tenant,” 44 lease,” “lessee,” etc., in documents or papers 
unconnected with the contract as referred to in certain 
parts of the case. 

The protocol refers to Shufeldt as cessionary and I can¬ 
not but presume that the Governments who signed the pro¬ 
tocol carefully weighed the significance of the terms they 
used. 

(e) 44 The duties payable thereunder were less than those 
required to be collected by the said laws.” 

26 The contract having been approved by the Assem¬ 
bly, anv variations in the rate of dutv then in exist- 
ence would be made good even if the Executive had no previ¬ 
ous authority to make such change. It is not therefore 
necessary for me to comment further on the matter, but the 
Guatemala Government in support of their contention do 
not refer me to the law on the subject but submit (1) the 
opinion of Mr. J. A. Mandujano, as follows: 

According to the Customs House Tariff, which is a law 
of Guatemala, [upon] the exportation of each quintal of 
chicle is imposed a tax of $7.00 American gold, be it the 
product of public or private lands. These exportation 
duties were in force on the 4th Februarv, 1922, and onlv 
Congress has power, as per Article 54 of the Constitution, 
to modify or abrogate them. 

and (2) a certificate from F. Fuentes Dias, Under-Secretarv 
of State in the Department of Finance and Public Credit, 
to the effect that the export duty on chicle in February, 
1922, was seven dollars per quintal. Supposing however 
that these two statements be correct from a general point 
of view, they do not show that the tax may not be altered 
under certain special circumstances. 

Article 54 of the Constitution, referred to in Mr. Man¬ 
dujano ’s opinion, provides in section 12 for the giving by 
the Legislative Assemblv to the Executive extraordinarv 
power when demanded by necessity or the interest of the 
state; and in El Guatemalteco of the 17th January, 1922, it 
is reported that at the eighteenth session of the Assembly 
on 2nd January, 1922, as follows: 

After being read, the report of the Combined Committee 
on Legislation and Finance was put to a discussion for once 
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only and that point of the resolution which redd as follows 
was approved: 

By virtue of the decree issued by the Assembly during the 
present extraordinary session under date of thb 20th of last 
month (Decree No. 12, second series), the Executive is fully 
empowered to legislate upon fiscal matters included in the 
economic adjustment, and in consequence the Department 
of the Treasury and Public Credit may enact Whatever tax 
law it may deem adequate, or modify the one now in force 
(Decree 1153) as it sees fit, and to enact any other laws on 
the economic order which in its judgment may promote the 
well known interests of the State. | 

It would seem therefore that the Executive had'full powers 
to reduce the tax, as was done in the contract, if considered 
advisable. 

In this connection I will mention that in a bulletin issued 
by the Director General of Customs, purporting to be 
printed at the Government Printing Office and bearing the 
official stamp or seal of the Department, put in by the United 
States as Annex 8 to their reply, I see that “Cliicle pays— 
7 cents American Gold per lb. (Order of October 31, 1914) 
and pays by contract—5 cents American Gold per pound 
(Vol. 101, Nos. 30, 31 and 56 of El Guatemal\eco). The 
Guatemala Government objects to this ahnex as not 
27 being certified, not official and incomplete,j” but make 
use of it as evidence for themselves: pag J e 5 of their 
final argument. I cannot avoid the conclusion that the Ex¬ 
ecutive had the power to do what they did. I may point 
out that in a volume of the laws of Guatemala entitled “Re¬ 
compilation of the laws of the Republic of Guatemala, 1921- 
1922,” published at the Government Printing Office in 1927 
and bearing the official stamp or arms, I find copy of a con¬ 
tract made between the Minister of Forests, on instructions 
of the President, with the Chicle Development Company, 
for the extraction of chicle, approved by the President on 
the 2nd February, 1922. In this contract the duty payable 
on chicle is five dollars per quintal. The contract in this 
case is also contained in this same volume. This would 
point to the fact that the contract was deemed And treated 
as legal up to the time of this publication. 

(f) The authority to import free of duty purported to be 
given under clause 8 of the said agreement was Contrary to 
the said law. 


i 
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In view of the powers of the Executive as shown above it 
is hardly necessary to discuss this point. 

(g) The authority to constitute the employees of P. W. 
Shufeldt & Company to be Government officials purported 
to be given in clause 11 of the said agreement is contrary to 
law. 

Clause 11 of the contract as I read it cannot be held to 
confer authority on the concessionaires to constitute their 
employees Government officials; it only provides that the 
employees by agreement with the authorities shall have the 
character of auxiliary authorities. The Government au- 
thorities must sanction the assumption of any such char¬ 
acter and there is no general power given to concessionaires 
to sanction the assumption of such character without the 
approval of the authorities. The Guatemala Government 
refer me to the opinion of Mr. J. A. Mandujano (Exhibit 6 
translation) who says 4 ‘The appointment of any person hav¬ 
ing official authority corresponds to the Government of the 
Republic, but the authority to effect these appointments 
cannot be delegated or bestowed on any person,” but why 
or on what authority he does not sav. 

(h) The said agreement was not submitted for nor re¬ 
ceived the approval of the National Assembly. 

This point has already been dealt with. 

I will now deal with events subsequent to the making of 
the contract and giving rise to Shufeldt ? s interest in the 
contract and to the present proceedings. 

On the 11th February, 1922, or about seven days after 
the making of the contract, the concessionaires assigned 
all their rights and obligations without reservation what¬ 
ever to Shufeldt on the following terms: (1) Shufeldt to 
pay on the day of assignment $5,000 American gold and 
continue to pay during life of contract $5,000 yearly on same 
date “of this instrument being drawn,” and in addition 
three dollars American gold for each hundredweight 
28 of chicle extracted; (2) Shufeldt to make all pay¬ 
ments the concessionaires are under the contract 
bound to pay to the Government (United States Annex to 
Case, No. 3). 

On 1st July, 1922, Najera and Morales notified the Min¬ 
ister of Agriculture of the transfer to Shufeldt and asked 
that Shufeldt be considered as concessionaire under con¬ 
tract and that the authorities in Peten be so informed. 
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On the 7th July, 1922, Shufeldt also reported!the transfer 
and made a similar request, and on the 10th July the Min¬ 
ister of Agriculture instructed that Shufeldt be so recog¬ 
nized. 

On 25th April, 1922, Deputy Franco, in a motion in the 

National Assembly, proposed the following decree: 

! 

Considering that the Constitutive Law of tihe Republic 
empowers the Executive to grant concessions fbr a term of 
10 years to those introducing or establishing neW industries 
in the Republic; that without character of novelty some 
persons under pretended contracts with the Government 
have succeeded in obtaining true monopolies for the ex¬ 
ploitation of well known industries in the country and that 
with it not only are the collective rights hurt, blit it violates 
the dispositions in Article 20 of the Constitutioji of the Re¬ 
public. 

Therefore, the National Legislative Assembly decrees— 

Article 1. Under no circumstances or whatsoever pre¬ 
tense nor in any form may concessions be grafted for the 
introduction or exploitation of industries already known in 
the countrv. j 

Article 2. The concessions granted prior toi the decree 
are declared null with no value or effect and in jfact lapsed 
even though in its granting the form employed Was that of 
a contract. j 

I 

I 

The motion was referred to the Commission |of Legisla- 

_ ^ 

tion and Constitutional Points, who reported |against it, 
saying as to Article 2, that the decree “ would establish a 
disposition of retroactive effects contrary to the general 
principles of right,” and on the 17th April, 1923, Mr. 
Franco’s motion was rejected. 

During the debate on this motion it was proposed that a 
special study be made of all the contracts made during the 
year, but this was rejected. The present contract was 
clearly one of the contracts made during the constitutional 
year in which the motion was made, it had been published 
in the gazette before the motion was made and also pur¬ 
ported to have been laid before the Assembly in the usual 
way, in the Minister of Agriculture’s memorial.| If there¬ 
fore further evidence of approval of the contract was 
needed, here we have it. In negativing the resolution we 
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also have approval or sanction of the monopoly which it is 
contended the contract created, and which was one of the 
grounds of disapproval stated in the proposed decree sub¬ 
mitted by the Commission on Agriculture to the Legisla¬ 
tive Assembly in their report which led to passing of the 
decree disapproving of contract on the 22nd May, 1928, 
but not mentioned in the decree as eventually passed. 

On the 16th January, 1923, in accordance with the 
29 provisions of section 7 of the contract, Shufeldt and 
one Don Clodoveo Berges entered into partnership 
for the purpose of exploiting and exporting chicle from 
Department of Peten in complete conformity with the re¬ 
quirements of the contract, on the following terms, so far 
as material to this case: 

1. The name of the firm will be P. W. Shufeldt & Co., and 
the partner Shufeldt shall have exclusive use of it; (2) 
societv to exist ten vears, Mr. Berges to have right to with- 
draw from the company at any time, in which case he shall 
have the right to collect his capital with six per cent; (3) 
the partner Shufeldt contributes as capital the concession 
of which he is grantee; (4) the partner Berges will con¬ 
tribute the sum of $25,000 American gold and is obligated 
to put the same sum in the funds of the company as soon as 
the business demands it; (5) the partner Berges has no 
right to share in profits until his contribution is made; (6) 
in case the sum of $25,000 gold as contribution of partner 
Berges is not handed over within thirtv davs after a 
demand made in writing this deed of partnership will be 
non-existent. 

Mr. Berges never paid up the $25,000 and died in 1924, 
having no claim whatever on the partnership. On 29th 
March, 1928, Shufeldt entered into partnership with David 
Davidson oil similar terms to previous partnership, except 
that Shufeldt contributed as capital the right of exploiting 
and extracting chicle, but will remain the only owner of the 
concession. In the articles of incorporation is recited the 
death of Berges without his having contributed his $25,000. 
Davidson has never contributed his $25,000, and he there¬ 
fore has no claim or interest whatsoever in the partnership 
or concession (Annex 11 to United States Reply). The 
question raised on this partnership will be dealt with later. 

On 24th April, 1923, a petition by the Peteneros was pre¬ 
sented to the Legislative Assembly, asking for a revision 
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of the contracts with the Chicle Development Co., with 
Najera and Morales and with attorney Leonardo Lara, and 
stating that the Najero and Morales contract had been 
transferred to Sliufeldt. This petition was referred to the 
Agriculture Commission, and the Minister of Agriculture 
forwarded to the Legislative Assembly certified copies of 
those contracts on the 30th April, 1923, about ohe year after 
the signing of the contract in question (See Exhibit 7 of 
Guatemala Government). This petition, judging from Ex¬ 
hibit 7, is still with the Commission on Agriculture; but 
here is further evidence of the contract bein^ brought to 
the notice of the Legislature. From these facts the Legis¬ 
lature knew of the contract in April 1923, and| did nothing 
for about five years. It was no doubt difficult to do any¬ 
thing in face of their previous action, but it \yas up to the 
Legislative Assembly to move, and do their duty (if any), 
and on what grounds it is stated that influence jwas brought 
to bear on the Commission on behalf of parties! interested I 
fail to see. 

Certainlv Shufeldt would not seem to have 'tried to use 
any influence with Assembly, as lie wrote to tl|ie President 
on the subject of this petition and the President replied 
assuring him that he need have no fear that the pro- 
30 cedure of the aforementioned person^ (the peti¬ 
tioners) will injure the legitimately acquired rights. 
Being thus assured bv the head of the Government, whv 
should Shufeldt try to influence the Commission? Had 
Shufeldt addressed the Assembly, as the Guatemala Gov¬ 
ernment in section 35 of their answer seem to think he ought 
to have, there might have been more reason for thinking he 
was trying to influence the Assembly. 

The contract continued in force up to the 22nd May, 
1928, when Decree No. 1544 was passed by thej Legislative 
Assembly disapproving the contract. During all these six 
years Shufeldt had been carrying out his contract, ex¬ 
pending money on it and paying what the contract called 
for to the Government. Relying on the good faith of the 
Government he expended large sums in providing the 
necessary appliances, roads, &c., for facilitating and 
expediting the extraction and export of chicle \n the hope 
of recouping his expenditure by the time the contract 
expired (see Annex 14A of United States Case, page 189). 

During these six years the Government—anp in speak- 
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ing of tlie Government I mean the Executive, who must be 
presumed to be acting in accordance with law, and whose 
acts those dealing with the Government are justified in 
treating as acts of the Government—recognized and 
treated the contract as a legal contract, as for instance— 

(1) The Government received the five dollars a quintal 
on all the chicle exported and gave receipts therefor, and 
the $2,000 a year in respect of plantings in the area. 

(2) On 28th February, 1928, the President wrote to Shu- 
feldt about ceding “part of the land which you have con¬ 
tracted'’ (see Annex Xo. 28, United States Case). 

(3) On the 2nd May, 1927, the Minister of Agriculture 
wrote to Shufeldt, acknowledging receipt of “a copy of the 
detailed report of the improvements made by you in the 
zone of Peten, which you are working as grantee in accord¬ 
ance with the respective contract.” This inventory is re¬ 
quired by section 16 of the contract. 

The Guatemala Government in section 37 of their an¬ 
swer, point out that this inventory was overdue and had 
to be asked for. This may be so, but the Guatemala Gov¬ 
ernment accepted the inventory without protest and took 
no action; and it was certainly not a ground on which the 
contract was cancelled, and whatever cause of complaint 
there mav have been was waived. 

In view of mv finding that the contract was laid before 
the Legislature and approved by them, it is not necessary 
for me to deal with the second point raised by the United 
States Case, viz., that the Guatemala Government having 
recognized the validitv of the contract for six vears and 
received all the benefits to which they were entitled under 
the contract and allowed Shufeldt to go on spending 
money on the concession, is precluded from denying its 
validity, even if the approval of the Legislature had not 
been given to it. 

31 I may however state on this point that in all the 

circumstances I have related and the whole case 
submitted to me, I have no doubt that this contention of 
the United States is sound and in keeping with the prin¬ 
ciples of international law, and I so find. 

I will now pass on to a consideration of the decree 
which put an end to the contract, and the points raised in 
connection therewith. 
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It is not necessary for me to go into what led up to the 
enactment of the decree, or the influencing causes. Suffice 
it to say that as shown in the decree itself it was not due 
to any action of Shufeldt’s. On 22nd May, 1928, the 
Legislative Assembly of Guatemala passed Decree No. 
1544 which is as follows: 

I 

The Legislative Assembly of the Republic of Guatemala 
consider that the contract celebrated on the 4[th February, 
1922, by the Secretary of State in charge of the Ministry 
of Agriculture and Messrs. Francisco Majera Andrade 
and Victor M. Morales I by virtue of which th^se latter are 
given permission for the extraction of chicle jin a zone of 
the public lands situate in the Department pf Peten and 
defined in that said contract, is harmful to thd national in¬ 
terests, in violation of dispositions and prohibitions de¬ 
fined under the laws of the Republic and especially those 
contained in Articles 653, 1458, 1459 of the Fiscal Code, 
and that it is within legislative attributions tp approve or 
disapprove contracts of the nature of that in question; 

Therefore, be it decreed 

7 • m • I « 

Only Article: The contract in question is disapproved. 
The Executive should take such measures arid emit such 
dispositions as the case demands, to the effect that the 
zone of public lands be returned to the power of the State. 

Passed to the Executive for publication and compliance. 

i 

This decree was approved of by the President and 
published in El Guatemalteco of 7th July, 1928. This 
brought the contract summarily to an end, thps depriving 
Shufeldt of all his rights under the contract, j 

The grounds on which the decree is based are three: 

(1) Harmful to national interests. 

(2) In violation of dispositions and prohibitions defined 
under the laws of the Republic and especially those con¬ 
tained in Articles 653, 1458, 1459 of the Fiscal Code. 

(3) That it is within legislative attributes to approve 
or disapprove of such contracts. 

As to (1) and (3), it is perfectly competent tor the Gov¬ 
ernment of Guatemala to enact anv decree tliev like and 

v • * 

for any reasons they see fit, and such reasons are no con¬ 
cern of this tribunal. But this tribunal is only concerned 

5—5614a 
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where such a decree, passed even on the best of grounds, 
works injustice to an alien subject, in which case the Gov¬ 
ernment ought to make compensation for the injury in¬ 
flicted and cannot invoke any municipal law to justify 
their refusal to do so. 

32 As to (2), the provisions of the Fiscal Code re¬ 
ferred to relate solely to leases of national forests 
and leases of national real property. Article 653 is found in 
Title 6 of the Fiscal Code in the same title and chapter that 
Article 650 referred to before is found, and on a considera¬ 
tion of the two articles under same title and chapter I come 
to the conclusion that Article 653 refers to leases bv the 
Jefe Politico and not to contracts celebrated by the Execu¬ 
tive for the exploitation of national forests as provided by 
Article 650. Articles 1458 and 1459 deal with the alienation 
of national property. 

It is significant that the grounds of disapproval are in¬ 
herent in the contract and not due to any breach of the 
contract. According to the Guatemala Government the con¬ 
tract was null and void ah initio and never had anv ex- 
istence, to set up a breach of the contract is to admit a legal 
contract. 1 will however consider the points raised. 

The Guatemala Government in section 34 of their case 
contend that this decree establishes the fact that the con¬ 
tract was null and void ab initio. I cannot agree with this 
contention, but as I have already found that the contract 
was a valid contract made by the Executive and approved 
bv the Legislature, it is not necessary therefore to discuss 

*07 i 

this point. 

In sections 38 and 39 of their case the Guatemala Govern¬ 
ment contend that the contract provides for its own auto¬ 
matic cancellation, in the event of the minimum quantity of 
chicle specified not being exported and that such minimum 
was not exported in 1924 and 1925. In section 3 of their 
contentions at the end of their case, they contend that the 
said agreement of the 4th February, 1922, was abrogated, 
cancelled and avoided under the terms thereof, by reason 
of the grantee’s failing to comply therewith “as set out in 
paragraphs 39 and 40 hereof.” 

There is however no provision in the contract for auto¬ 
matic cancellation: the contract says “will be cancelled” 
and contemplates a declaration of cancellation before actual 
cancellation, as section 19 of the contract says that the 
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Government expressly reserves to itself the right of abso¬ 
lute dominion and possession of the section ojr area men¬ 
tioned, therefore the concessionaires cannot “{withhold its 
delivery upon expiration of the contract or extension of 
same, or upon declaration of the cancellation qf the rights 
under the contract for the reasons specified.” 

If there was a contravention of the agreement as alleged, 
it is clear from the evidence that the Government took no 
steps to cancel the contract and did not refer the matter to 
arbitration under the terms of section 17 of the contract, 
and that the Government continued to recognize the validity 
of the contract and receive the benefits accruing to it there¬ 
under up to the time of the passing of the decree, a matter 
of about three years after the alleged breach, thereby in my 
opinion waiving such breach (if any). 

But was there a contravention? The chicle business year 
runs from about July one year to July the neit year, and 
from Annex 64 of United States Case ^nd the re- 
33 ceipts of the Guatemala Government referred to 
therein, which I have inspected, there wa^ less chicle 
extracted in seasons 1923-24, 1925-26, 1926-27 ?md 1927-28 
than called for by section 4 of the contract, but in the sea¬ 
sons 1922-23 and 1924-25 enough was extracted to cover all 
deficiencies in the other years and leave a balanpe over and 
above the proportionate part for six years of the 75,000 
quintales required for the whole period (ten ydars) of the 
contract. 

Again, section 3 of the contract provides for;the extrac¬ 
tion and export of a minimum of 75,000 quintains of chicle 
during the ten years of the contract, while section 4 gives 
the quantities to be exported each year, but section 10 states 
that on a failure to comply with section 3, not section 4, the 
contract will be cancelled. Section 3 has been more than 
complied with and section 4 would seem to be, subsidiary 
and merely directory to section 3. 

In any case the Guatemala Government caiinot set up 
this alleged breach as the cause of the cancellation in face 
of the provisions of the decree. 

The Guatemala Government also contend that tjhe contract 
was “abrogated, cancelled and avoided” by tlie using of 
machettes for bleeding the trees instead of a scr^tcher con¬ 
trary to law and fiscal regulations, and support! this by an 
affidavit of one Franco J. Perez (Exhibit 14), who states 
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that he was employed at Plancha de Piedra in 1925, 1926, 
and that during that period chicle was bled in the zone in 
question by the use of machettes. 

The contract makes no provisions for the use of ma¬ 
chettes, but provides, section 13, that the rosin shall be ex¬ 
tracted in “such a manner that it will not harm or destrov 

w 

the life of the trees,” and also that (section 14) “this chicle 
negotiation is subjected to the supervision of the respective 
authorities and to the laws and fiscal bylaws now in force.” 
If therefore the law had been broken in this way the authori¬ 
ties could have proceeded under the law; but the Government 
never having taken any steps to put a stop to this practice, 
which thev must have known existed, either under the law 
or by arbitration under the contract, and never having de¬ 
clared the contract cancelled therefor, and having recog¬ 
nized the contract all through, and thus making themselves 
particeps criminis in such breach (if any) of the law, can¬ 
not now in my opinion avail themselves of this contention. 

I may also point out that the use of the machette is not 
a ground given in the decree for the disapproval of the 
contract, nor is there any evidence of the trees having been 
in anv wav damaged or destroved by such use. 

Having found that the contract was a valid contract and 
that there was no breach thereof by Shufeldt, the question 
arises did Shufeldt acquire any rights of property under 
the contract. 

There cannot be any doubt that property rights are 
created under and bv virtue of a contract, and the Guate- 
mala Government admit this in section 103 of their answer 
as follows: “The Republic of Guatemala does not deny that 
the grantee or assignee of a legal and binding contract ac¬ 
quires property rights subject to the terms and conditions 
of the contract.” There is therefore no need to dis- 
34 cuss this question further. Shufeldt did, in view of 
my findings, possess the rights of property given to 
him under the contract. 

The Guatemala Government however contended (in their 
reply, sections 105-107) that notwithstanding that Shufeldt 
may have acquired rights under the contract in the first in¬ 
stance, yet by forming the company required to be formed 
under the contract (section 7), and assigning to such com¬ 
pany all his rights under the contract, he has divested him¬ 
self of all his rights and vested them in the company Shu- 
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feldt & Company, and that Shufeldt “has no rights under the 
contract which he could either enforce by action in courts 
of law or by invoking the aid of the United $tates as an 
American citizen.” 

There was considerable argument on both j sides as to 
whether a partnership was a juridical entity in Guatemalan 
law and whether the Shufeldt-Berges or the Shufeldt-David- 
son partnership was in existence at the date of the decree 
depriving* Shufeldt of the concession, but in the! view I take 
it is not necessary for me to'consider those questions. The 
Guatemala Government contend that the Shutfeldt-Berges 
partnership was in existence, and the United Sthtes that the 
Sliufeldt-Davidson partnership was in existence, jmt it makes 
no difference which was in existence, or whether any part¬ 
nership was in existence, as it is not the rights bf the part¬ 
nership that are in question but the personal] interest of 
Shufeldt in the partnership. Had Shufeldt not formed a 
partnership, the terms of the contract to that ciffect would 
not have been carried out, but his could not affect the pres¬ 
ent question; the Guatemala Government did npt take any 
action in the matter, the contract was being parried out, 
no injury was done to the Guatemala Government, and if 
the reason for the provision as to the formation of a com¬ 
pany in the contract was w’hat is suggested in section 105 of 
the Guatemala Government’s Reply, viz., to prevent the 
possibility of the grantee’s rights under the said contract 
falling into the 4 ‘ hands of an alien with the subsequent risk 
of international claim such as the one that has actuallv 
arisen in this present case,” then the Guatemala Govern¬ 
ment was trving to do what it could not do in the! eves of in- 
ternational law. International law will not bcf bound by 
municipal law or by anything but natural justice, and will 
look behind the legal person to the real interests involved. 

The Guatemala Government, by way of showing that 
Clodoveo Berges had an interest in the partnership, states 
in sections 26 and 27 of their reply that Francisco Najera 
assigned to Berges for the sum of $10,000 his i|ight to re¬ 
ceive under the contract $150 per quintal for chicje exported 
and that there was due to Berges $59,756.99 on this account, 
and that this more than covered the $25,000 capital to be 
brought into the partnership by Berges. This assignment 
is given as Exhibit 31 of the Guatemala Government’s Re¬ 
ply, and it is dated the 12th October, 1923. On| that same 
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day however and in the presence of the same parties, Berges 
assigned to Shufeldt the same rights assigned to him by 
Najera for the sum of $10,000. See Annex No. 50 
35 page 358 of the United States Case, and I have seen a 
certified copy of such assignment of the 12th October, 
1923, furnished me bv the United States Consul at my 
request. 

I am perfectly satisfied that Berges had no pecuniary 
interest in the partnership either before or after his death, 
nor had Davidson at the date of the decree, and that all the 
rights conferred under the contract to the concessionaires 
were vested in Shufeldt and he was the onlv sufferer bv the 
decree terminating the concession and in effect confiscating 
all his rights and interests therein. 

Any other view with regard to this question of partner¬ 
ship would be contrary to the provisions of the protocol of 
arbitration, which submits this question: “Has P. W. 
Shufeldt the right to claim pecuniary indemnification 
* * *?” What does the word ‘‘right” in this question 

mean ? It can only mean an equitable right of which interna¬ 
tional law takes cognizance. It cannot mean legal right 
enforceable only in keeping with Guatemalan law, for if that 
was so this case never would have been referred to an inter¬ 
national tribunal which does not administer municipal law. 

If this point raised by the Guatemala Government was 
sound why should they have consented to arbitration? They 
referred to arbitration not the rights ofi Shufeldt & Co. but 
those of Shufeldt and this notwithstanding the provision in 
the contract requiring the formation of a partnership, put 
therein for the purpose of preventing such an arbitration. 
No international tribunals will allow municipal legal fictions 
of this sort to prevent them doing strict justice. 

The Guatemala Government contend further that the de¬ 
cree of the 22nd May, 1928, was the constitutional act of a 
sovereign State exercised bv the National Assemblv in due 
form according to the constitution of the Republic, and that 
such decree has the form and power of law and is not sub¬ 
ject to review by any judicial authority. This may be quite 
true from a national point of view, but not from an interna¬ 
tional point of view, for “it is a settled principle of inter¬ 
national law that a sovereign cannot be permitted to set up 
one of his own municipal laws as a bar to a claim by a for¬ 
eign sovereign for a wrong done to the latter’s subject.” 
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Having dealt with all the points of any importance urged 
for and against the right of Shufeldt to claim pecuniary 
indemnification, I come to the conclusion and find that he 
has such a right. 

I will now consider the question of damage^ and will, to 
begin with, quote the words of the arbitrator ill the claim of 
R. H. May against Guatemala and Guatemala ggainst May, 
reported in Foreign Relations of United States 1900 , 
page 673; 

I 

I cannot pretend to lay down the law concern|ing damages 
in clearer words than those of the advocate c^f the Guate¬ 
malan Government, who uses the following language in the 
counterclaim: 

“The law of Guatemala, says Don Jorge Munoz (to 
36 which the claimant is subject in this (?ase), estab¬ 
lishes, like those of all civilized nations |of the earth, 
that contracts produce reciprocal rights ancl obligations 
between the contracting parties * * *; that whoever 

concludes a contract is bound not only to fulfif it, but also 
to recoup or compensate (the other party) for damages and 
prejudice which result directly or indirectly from the non- 
fulfilment or infringement by default or fraud of the party 
concerned, and that such compensation includes both dam¬ 
age suffered and profits lost, Damnum emergens et lucrum 
cessans. ’ ’ 

The damnum emergens is always recoverable, but the 
lucrum cessans must be, the direct fruit of the contract and 
not too remote or speculative. 

I will deal with the profits lost first and it ^eems to me 
that this is essentially a case where such profits are the 
direct fruit of the contract and may reasonably be sup¬ 
posed to have been in the contemplation of |3oth parties 
as the probable result of a breach of it. 

The contract at the date of its cancellation oj" abrogation 
had been in existence for six years, and the extraction and 
exportation of chicle was carried on as a going business 
which was producing substantial profits, and tljiere is noth¬ 
ing to show that these profits would not have continued to 
the expiration of the contract. The amount of profits earned 
during this period is shown by the extract froip Shufeldt’s 
books, duly certified by his bookkeeper, Mr. Julio Urquiola, 

I 

I 


i 
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to be one hundred and fifty six thousand four hundred and 

• 

eighty seven dollars and forty seven cents ($156,4S7.47), 

but deducting $4,000 interest on mortgage on Ixlu, Mr. 

Shufeldt’s own property, which I cannot hold as properly 

included, the sum becomes $152,487.47, which gives a yearly 

profit of $25,415 for the six years, and this multiplied by 

four gives' the profits at say $101,660 which Shufeldt would 

be entitled to for the four remaining years of the contract. 

The United States Government in their case claimed $400,000 

as prospective profits, and it was urged by the United States 

Government that the improved means of transportation 

carried out bv Shufeldt and the fact that he was free from 
% 

his contract with Wrigley & Co. and could get a better price 
for his chicle, should be considered in fixing the amount 
of profit; but taking into consideration Mr. Shufeldt’s me¬ 
morial to the President of the Republic, dated the 30th May, 
1928, Annex 39 to United States Case, in which he gives 
details of cost of a quintal of chicle and price obtained 
showing an “apparent” (?) profit of $5.00, from which 
must be paid bagging, freight from Plancha de Piedra to 
Belize, overhead, interest on money and losses inherent to 
all business, and states that the profit is very questionable; 
and also that the largest profits made during the six years 
were made in the season 1924-25 before the effects of im¬ 
proved transportation had been experienced, I cannot see 
my way to extend the amount of the profits beyond those 
based on the profits actually obtained during the period of 
six years. 

Dealing with the damnum emergens the Guatemala Gov¬ 
ernment make certain claims, twenty-one in number, which 
I will consider in the order in which they are given in the 
United States Case: 

37 1. Deposit in the Guatemalan National Treasury, 

under section 9 (a) of the contract, which was in ac¬ 
cordance with section 18 of the contract to “be repaid by 
export duties which correspond to the last lots upon which 
duties should be paid to the customs.” The abrogation of 
the contract prevented Mr. Shufeldt from exporting these 
last lots of chicle, therefore Mr. Shufeldt who acquired all 
the concessionaire rights under the contract is entitled to 
the refund of this amount—$5,000.00. 

2. Laborers’ accounts due on account of advances, $612.92. 
Most of these are old accounts the non-payment of which 
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cannot be ascribed to the cancellation of the j contract. I 
allow one hundred and thirty seven dollars and fifty cents 
($137.50). | 

3. Chicleros’ accounts due on account of advances, $7,- 
600.91. These are also old accounts the noh-payment of 
which cannot be put down to the cancellation of |the contract. 
I allow one thousand three hundred and ninej dollars and 
ninety six cents ($1,309.96). 

4. Contractors’ accounts due on account of aidvances, $5,- 
391.59. This amount I allow. 

5. Current accounts due, $5,539.89 less $3j747.66 paid, 

leaving $1,792.23 which I allow. ! 

6. Employees’ accounts due on account of advances, 
$584.59. I allow this amount. 

The amounts set out in numbers 2, 3, 4, 5 and 6 could 
reasonably have been expected to have been repaid, had the 
contract continued in existence to the end of it£ period; the 
cancelling of the contract renders it impossible! that they or 
any portion of them will now be paid. I tiling these items 
ought to be allowed. 

7. Cost of Finca Ixlu and improvements $28;790.37. The 
property was bought by Sliufeldt as his own private prop¬ 
erty and still is his own private property. Hg states how¬ 
ever that it was bought purely for the purposes of his con¬ 


cession and is now no use to him. 
allowing this item. 


I cannot seb my way to 


8. Cost of mules and horses on hand, $9,976.50. 

9. Cost of work cattle (oxen) $619.10. j 

10. Cost of tools and equipment, $7,978.70. 

11. Cost of boats and equipment, $4,742.90.! 

12. Cost of office furniture, equipment, &c., $3,009.10. 

13. Cost of general merchandise, $8,593.24. 

All these items, 8, 9, 10, 11, 12 and 13, of ! expenditure 
were incurred on the strength of the contract lasting ten 
years at least, and now they are useless; it must be re¬ 
membered that the concession covered a very Wide area and 
many offices and large number of employees.! There was 
recovered a sum of $4,430.00 on sale of equipment making 
the total amount of items 8, 9, 10, 11, 12 and ljl, $30,489.54, 
which I allow. 


6—5614a 
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14. Cost of insurance premium paid, $13,510.00, 
38 less surrender value, $6,700.00, equalling $6,810.00. 

This was an insurance on Shufeldt’s own life for the 
purpose of liquidating, in the case of his death, any liabili¬ 
ties arising from his business, which were not covered by 
other assets. This item I cannot allow. 

15. Care of live stock, July 4th, 1928, to 31st March, 1929, 
$2,013.24. 

16. General expenses 4th July to March 31, 1929, $17,- 
05S.28. 

17. Cash expenditures Belize, March 31, 1929 to 31st 
December, 1929, $4,512.81. 

18. Cash expenditures Belize, March 31, 1929, to Novem¬ 
ber 6, 1929, $1,377.02. 

These are all expenses incurred in consequence of the 
cancellation of the contract, in closing down the business. 
They are not impugned in themselves by the Guatemala 
Government but are stated to be included in damages given 
in the case of Shufeldt versus Wrigley decided in March, 
1928. There is however no sufficient evidence to satisfv me 
on that point and I therefore allow them—$24,961.35. 

19. Loss of salary and living expenses March 31, 1929 to 
date of award, $8,261.20. 

This Mr. Shufeldt is certainly entitled to as part of his 
damages, for the prospective profits allowed are calculated 
on a net basis and do not include his salary or living 
expenses. 

20. Additional commitments, March 31, 1929 to date of 
award—$25,968.42. 

This item is objected to by the Guatemala Government 
to the extent of $20,000.00, which is included to satisfy any 
judgment that Najera and Morales may recover against 
Shufeldt in respect of the annual sum agreed to be paid by 
Shufeldt to them for the purchase of the concession, on the 
ground of its remoteness. This objection I uphold and al¬ 
low only $5,968.42. 

21. Rental of pitpan wharf in Belize, $660.00, less rental 
received for boats $323.00, leaving $337.00. This wharf 
was necessary in connection with the business and the rent 
due after the cancellation of the contract forms a proper 
claim. I allow $337.00. 

The United States Government also claim the sum of $50,- 
000.00 in respect of loss of time, injury to credit and grave 
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anxiety of mind on account of the cancellation of the con¬ 
tract. Taking all the circumstances into consideration, that 
Shufeldt was suddenly thrown out of business hnd the time 
and expense incurred in endeavoring to comej to a settle¬ 
ment with the Government of Guatemala and then in trying 
to get the United States Government to espouse his cause, 
I think it just and not excessive to allow $$5,000.00 on 
this head. 

Interest is also claimed by the United States (government. 
Shufeldt has been deprived of the use of his property, the 
income of his investment, for two years. This income or 
property I have assessed at $25,415.00 per aifnum, and I 
think he is entitled in justice to compensation for the 
39 loss of such use. I therefore award an ahiount equal 
to six per cent on such income for two years, that is 
$4,575.00. | 

The United States Government also claims ^n award in 
respect of legal services obtained by Shufeldt iiji Guatemala 
and Washington, first in his endeavors to prevent the can¬ 
cellation of the contract, second, in his efforts to come to a 
settlement with Guatemala, and third, in preparation of this 
case for presentation before the Arbitrator. 

I cannot allow legal expenses on the first ground, being 
expenses incurred before the cancellation of t]he contract, 
nor can I allow them on the third, as the protocol of arbitra¬ 
tion provides in Article 12 that each Government shall pay 
its own expenses and half the common expenses of the 
arbitration. 

As to the second ground, the expenses in thi^ connection 
are included in the $35,000.00 awarded as general damages. 

In answer therefore to the two questions submitted by the 
protocol of arbitration, I find— j 

1. That P. W. Shufeldt has the right to claiip pecuniary 
indemnification from the Government of Guatemala, and 

2. That the Government of Guatemala should in justice 
pay to the Government of the United States $2^5,468.38 for 
the account of P. W. Shufeldt. 

In conclusion I desire to express my appreciation of the 
very full and able manner in which the representatives of 
both Governments placed their cases before ipe, and for 


i 

I 

i 

I 

i 
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their courtesy and consideration on all occasions that they 
appeared before me. 

[seal.] Sir HERBERT SISNETT, Kt., 

Chief Justice of British Honduras, Arbitrator. 

Chief Justice’s Chambers, Belize, British Honduras, 24th 
Julv, 1930. 

40 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 52982. 

Victor M. Morales, I, c/o 508 Wilkins Building, Washing¬ 
ton, D. C., Plaintiff, 
vs. 

Percy Welles Shufeldt, Non-resident; Henry L. Stimson, 
as Secretary of State of the United States; Andrew W. 
Mellon, as Secretary of the Treasury of the United States, 
and W. 0. Woods, as Treasurer of the United States, All 
of Washington, D. C., Defendants. 

Motion of the Defendants Andrew IF. Mellon and IF. 0. 
Woods to Dismiss the Bill of Complaint. 

Filed June 30, 1931. 

******* 

Come now the defendants, Andrew 7 W. Mellon and W. O. 
Woods, by and through their attorneys below’ named and 
move the court to dismiss the Bill of Complaint filed in the 
above-entitled cause; and as grounds for said motion say: 

1. That said Bill of Complaint fails to allege facts suffi¬ 
cient to constitute an equitable lien in favor of the plaintiff 
on the fund in question. 

2. That the said Bill of Complaint does not allege facts 
from which the defendant Shufeldt might be considered a 
trustee ex maleficio. 

3. That the said Bill of Complaint does not allege the in¬ 
solvency of the defendant Shufeldt or anv facts tending to 

show’ that he intends to defraud or defeat the claims 

41 of his creditors. 

4. That the said Bill of Complaint show’s on its 
face that the alleged claim is barred by the Statute of Limi¬ 
tations. 

5. That the said Bill of Complaint show's on its face that 
the alleged cause of action therein set forth is barred by 
the reason of the extreme and gross laches of the plaintiff. 
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6. That the moneys sought to be controlled and claimed 
by the plaintiff in this proceeding are at this tijme the prop¬ 
erty of the United States and this proceeding }s, therefore, 
a suit against the United States. 

7. That it appears from the said Bill of Complaint that 
the plaintiff therein has a plain, adequate and complete 
remedy at law. 

8. And on other grounds apparent on the fa<pe of the Bill 
of Complaint. 

R. J. MAWHIN|NEY, 

Solicitor of the Treasury. 
JOHN R. BENljrEY, 

Specials Attorney. 

42 In the Supreme Court of the District q>f Columbia, 

Holding an Equity Court. 

Equity. No. 52982. ! 


Victor M. Morales, I, Plaintiff, | 

i 

vs. 

Percy Welles Schufeldt et al., Defendants. 

7 i 


Order for Dismissal as to Secretary of State. 

Filed July 7, 1931. j 

i 

# # * * # * i * 

i 

Upon consideration of the oral motion in | that behalf 
duly made; and upon consideration of the corjsent hereon 
noted, it is, by the Court, this 7th day of July, 4- D. 1931, 

Ordered that the bill of complaint herein be and the same 
is herebv dismissed as to the defendant Henrvj L. Stimson 
as Secretary of the State of the United States.! 

JENNINGS BAIJLEY, 

Justice. 

Consented to. 


LUCIEN H. MERCIER, 

Attorney for Plaintiff. 

LEO A. ROVER, 

U. S. Attorney , 

Attorney for Secy, of State. 
JOHN R. BENNEY, 

Atty. for Defs. Mellon & Woods. 
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Presented bv. 

LUCIEN H. MERCIER, 

Attorney for Plaintiff , 

508 Wilkins Building , 

Washington, D. C. 

43 Memoranda. 

July 7, 1931.—Stipulation extending time to answer mo¬ 
tion to dismiss, and release monevs, filed. 

7 f y 

November 28, 1931.—Order of publication against de¬ 
fendant Shufeldt filed. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 52982. 

Victor M. Morales, I, c/o 508 Wilkins Building, Washing¬ 
ton, D. C., Plaintiff, 

vs. 

Percy Welles Shufeldt, Non-resident; Henry L. Stimson, 
as Secretary of State of the United States; Andrew W. 
Mellon, as Secretary of the Treasury of the Untied States, 
and W. 0. Woods, as Treasurer of the United States, All 
of Washington, D. C., Defendants. 

Order Dismissing the Bill of Complaint. 

Filed December 10, 1931. 

This cause came on for hearing on motion of the de¬ 
fendants, Andrew W. Mellon and W. 0. Woods, to 

44 dismiss the Bill of Complaint filed herein and after 
consideration thereof, it is by the Court this 10" day 

of December, 1931, 

Ordered, adjudged and decreed that the said Motion is 
hereby sustained and that the Bill of Complaint filed herein 
be, and it herebv is dismissed. 

O. R. LUHRING, 

Justice. 

Satisfactory as to form. 

LUCIEN H. MERCIER, 

Attorney for Plaintiff. 
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From the foregoing Decree, the Plaintiff in] open Court 
noted an appeal to the Court of Appeals of thje District of 
Columbia, which was allowed and bond for cos^s on appeal 
fixed at $100.00 with the privilege of depositing $50.00 with 
the registrv of the Court in lieu thereof. 

O. R. LUH&ING, 

Justice. 


Memoranda. 

December 17, 1931.—Bond ($100) on appeal j)f pltff. with 
U. S. F. & G. Co., surety, app’d & filed. j 

December 30. 1931.—Proofs of publication against de¬ 
fendant Shufeldt filed. 

| 

45 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 52982. ! 


Victor M. Morales, I., Plaintiff, 

vs. 

Percy Welles Shufeldt et ah, Defendants. 

Assignments of Error. 

Filed December 30,1931. 

* # # * # # | # 

The plaintiff hereby specifies the following assignments 
of error to be considered on the appeal in the above en¬ 
titled cause: 

1. The Court erred in dismissing the bill of complaint 
as to all defendants. 

2. The Court erred in dismissing the bill bf complaint 
as to defendant Percy Welles Shufeldt. 

3. The Court erred in dismissing the bill of complaint 
as to defendant Secretarv of the Treasurv. 

4. The Court erred in dismissing the bill of complaint 
as to defendant Treasurer of the United States. 

5. The Court erred in its finding that no equitable lien 
existed in the fund in question in favor of plaintiff. 

LUCIEN H. MERCIER, 

Attorney for\ Plaintiff. 

LUCIEN H. MERCIER, 

508-12 Wilkins Building, ! 

W ashing ton, D. C., 

Attorney for Plaintiff . 
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46 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 52982. 

V. ictor M. Morales, I., Plaintiff, 

vs. 

Percy Welles Shufeldt et al., Defendants. 

Designation of Record. 

Filed December 30, 1931. 
******* 

Now comes Victor M. Morales, I., the appellant in the 
above-entitled cause and designates the parts of the record 
which he desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the questions raised on appeal, namely: 

1. Bill, appearance, order to file and exhibits (2); filed 
June 10, 1931. 

2. Motion of defendants Mellon and Woods to dismiss 
of June 30, 1931. 

3. Decree dismissing bill as to defendant Stimson—July 
7, 1931. 

4. Memo.—time extended to answer motion to dismiss; 
July 7, 1933. 

5. Memo.—Order of publication against defendant Shu¬ 
feldt ; November 28, 1931. 

6. Memo.—Proofs of publication against Defendant 
Shufeldt filed December 30, 1931. 

7. Memo.—Order dismissing bill of complaint. Appeal 
noted by plaintiff. Cost bond, $100, or $50 cash deposit. 
December 10, 1931. 

8. Memo.—Cost bond $100, with surety approved and 
filed December 17, 1931. 

9. Assignments of Error. 

47 10. This designation. 

LUCIEN H. MERCIER, 

Attorney for Plaintiff. 

LUCIEN H. MERCIER, 

508-12 Wilkins Building , 

Washington, D. C., 

Attorney for Plaintiff. 
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Service of the above designation of record accepted this 
30th dav of December, 1931. 

JOHN R, BENNEY, 

Counsel for Defendants Mellon and Woods. 

i 

I 

48 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia, ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 47, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is macjie part of this 
transcript, in cause No. 52982 in Equity, wherein Victor M. 
Morales, I, is Plaintiff and Percy Welles $hufeldt et al. 
are Defendants, as the same remains upon tjie files and of 
record in said Court. 

In testimony whereof I hereunto subscribe! my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 4th day of February, 1932.j 

i 

[Seal Supreme Court of the District of (Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

Bv CHAS. B. COFLIN, ! 

Assistant Clerk. 

\ 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5614. Victor M. Morales, I, appellant, vs. Percy Welles 
Shufeldt et al. Court of Appeals, District of Columbia. 
Filed Feb. 18,1932. Henry W. Hodges, Clerk. 
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Lucien H. Mercier, 
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Peess oe Byeon S. Adams, Washington, D. C. 
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Court of Appeals, district of Columbia 
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No. 5614. 


Victor M. Morales, I., Appellant, 

I 

i 

vs. 

i 

Percy Welles Shufeldt; Ogden L. Mills, 
as Secretary of the Treasury, et al., Appellees. 


BRIEF FOR THE APPELLANT. 


STATEMENT OF THE CASE. j 

I 

This action was brought to have declared and en¬ 
forced an equitable lien to the extent of $75^000 in 
favor of plaintiff on a fund of about $225,000 in the 
hands of the Secretary of the Treasury; which said 
fund was paid by the Government of Guatemala! to the 
Secretary of the Treasurv for the benefit of defendant 
Shufeldt as the result of an arbitration award, j 

All of the defendants were duly served with process, 
excepting defendant Shufeldt, who was proceeded 
against by publication. The Secretary of State was 


i 


i 
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dismissed from the cause by stipulation; and the bill 
was later, by the Court, dismissed as to all remaining 
defendants after arguments and briefs on a motion to 
dismiss filed by the Secretary of the Treasury, and 
the Treasurer of the United States. 

The bill prayed a discovery (Rec. p. 6); the enforce¬ 
ment of an equitable lien; the impressing of the fund 
with a constructive trust in favor of plaintiff; for an 
injunction; for the appointment of a receiver and for 
a direction of payment to plaintiff of the sum found 
due him, etc. (R. p. 8). 

From the order of dismissal, plaintiff appealed, set¬ 
ting forth as grounds, the following errors: 

ASSIGNMENT OF ERROR. 

1. The Court erred in dismissing the bill of complaint 
as to all defendants. 

2. The Court erred in dismissing the bill of complaint 
as to defendant Percy Welles Shufeldt. 

3. The Court erred in dismissing the bill of complaint 
as to defendant Secretary of the Treasury. 

4. The Court erred in dismissing the bill of complaint 
as to defendant Treasurer of the United States. 

5. The Court erred in its finding that no equitable 
lien existed in the fund in question in favor of 
plaintiff (R. p. 47). 

THE FACTS. 

The facts, which are to be taken as admitted bv the 
Motion to Dismiss, are all contained in the Bill of 
Complaint for an Injunction, etc., the decision of the 
Arbitrator and the assignment, attached as exhibits, 
and are substantially as follows: 

w 

On February 4, 1922, the plaintiff, Morales, with a 
friend, both Guatemalans, procured from the govern- 
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ment of Guatemala a concession for ten vears, ito ex- 

7 I 

tract chicle from a government reservation. ^ few 
days later the plaintiff and his friend assigned this 
concession to the defendant, Shufeldt, an American 
citizen, the contract providing that the assignment was 
made 4 * upon the conditions” 

(1) that Shufeldt pay $5000 cash; j 

(2) that he pay every year in February “duripg the 
whole term of the contract” (ten years) the sum 
of $5000 to the plaintiff and his associated; and 

(3) that he pay a royalty of $3.00 to the plaintiff and 
his associate for each cwt. of chicle whidli Mr. 
Shufeldt may extract (R. pp. 10-11). j 

Shufeldt purchased outright the royalty and yearly 
payment interest of the plaintiff’s associate on 
October 12, 1923 (R. p. 38). | 

From said 1922 to and including February,! 1926, 
defendant Shufeldt regularly paid to plaintiff l|ierein 
the $2500 per year, and the royalty of $1.50 per cwt.; 
but although he operated the concession until i May, 
1928, he failed and neglected to make the payjnents 
of $2500 due February, 1927, and for each year there¬ 
after; and to pay the royalty of $1.50 per cwt. of chicle 
extracted up to May, 1928, although he was repeatedly 
called upon to account for the amount extractecjl and 
the payment due (R. p. 3). 

In May, 1928, the Government of Guatemala can- 
celled the concession; and thereupon Shufeldt made 
representations to the Secretary of State of the United 
States that he was the owner of this concession!, and 
asked our Government to intervene in his behalf. 
The United States protested to the Government of 
Guatemala; Sir Herbert Sisnet, Chief Justice of 
British Honduras, was appointed Arbitrator, anfl the 


l 
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dismissed from the cause by stipulation; and the bill 
was later, by the Court, dismissed as to all remaining 
defendants after arguments and briefs on a motion to 
dismiss filed bv the Secretary of the Treasury, and 

» * w 7 

the Treasurer of the United States. 

The bill prayed a discovery (Rec. p. 6); the enforce¬ 
ment of an equitable lien; the impressing of the fund 
with a constructive trust in favor of plaintiff; for an 
injunction; for the appointment of a receiver and for 
a direction of payment to plaintiff of the sum found 
due him, etc. (R. p. 8). 

From the order of dismissal, plaintiff appealed, set¬ 
ting forth as grounds, the following errors: 

ASSIGNMENT OF ERROR. 

1. The Court erred in dismissing the bill of complaint 
as to all defendants. 

2. The Court erred in dismissing the bill of complaint 
as to defendant Percy Welles Shufeldt. 

3. The Court erred in dismissing the bill of complaint 
as to defendant Secretary of the Treasury. 

4. The Court erred in dismissing the bill of complaint 
as to defendant Treasurer of the United States. 

5. The Court erred in its finding that no equitable 
lien existed in the fund in question in favor of 
plaintiff (R. p. 47). 

THE FACTS. 

The facts, which are to be taken as admitted by the 
Motion to Dismiss, are all contained in the Bill of 
Complaint for an Injunction, etc., the decision of the 
Arbitrator and the assignment, attached as exhibits, 
and are substantially as follows: 

On February 4, 1922, the plaintiff, Morales, with a 
friend, both Guatemalans, procured from the govern- 
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ment of Guatemala a concession for ten years, jto ex¬ 
tract chicle from a government reservation. A few 
days later the plaintiff and his friend assigned this 
concession to the defendant, Shufeldt, an American 
citizen, the contract providing that the assignment was 
made “upon the conditions” 

(1) that Shufeldt pay $5000 cash; j 

(2) that he pay every year in February “during the 
whole term of the contract” (ten years) thje sum 
of $5000 to the plaintiff and his associate; and 

(3) that he pay a royalty of $3.00 to the plaintijff and 
his associate for each cwt. of chicle wliicjh Mr. 
Shufeldt may extract (R. pp. 10-11). 

I 

Shufeldt purchased outright the royalty and Nearly 
payment interest of the plaintiff’s associate on 
October 12, 1923 (R. p. 38). 

From said 1922 to and including February, j 1926, 
defendant Shufeldt regularly paid to plaintiff herein 
the $2500 per year, and the royalty of $1.50 per| cwt.; 
but although he operated the concession until j May, 
192S, he failed and neglected to make the payments 
of $2500 due February, 1927, and for each year (here¬ 
after; and to pay the royalty of $1.50 per cwt. of bliicle 
extracted up to May, 1928, although he was repeatedly 
called upon to account for the amount extracted and 
the payment due (R. p. 3). 

In May, 1928, the Government of Guatemala! can¬ 
celled the concession; and thereupon Shufeldt (nade 
representations to the Secretary of State of the Ignited 
States that he was the owner of this concession^ and 
asked our Government to intervene in his behalf. 
The United States protested to the Government of 
Guatemala; Sir Herbert Sisnet, Chief Justice of 
British Honduras, was appointed Arbitrator, and the 
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Government of Guatemala was ordered to pay Shu- 
feldt some $225,000 for loss of profits for the remain¬ 
ing term of the concession, and for his damages. The 
amount awarded for prospective profits lost for the 
remaining term of the concession was arrived at bv 
the arbitrator by averaging the profits earned during 
the time the concession was operated, striking a yearly 
average, and then multiplying this yearly average by 
the years remaining had the concession not been can¬ 
celled (R. pp. 39-40). 

The bill alleges that in the arbitration proceeding, 
defendant Shufeldt claimed, as part of his damages, 
a sum to satisfy any claim that plaintiff might have 
against him (R. p. 4); that since the award, plaintiff 
has demanded defendant Shufeldt to adjust his account 
with plaintiff and pay him what was due, which defen¬ 
dant refused to do (R. p. 5). 

The bill further alleges that during the operation of 
the concession, and up to 1926, defendant paid plaintiff 
approximately an average of $12,000 per year repre¬ 
senting his royalty of $1.50 per cwt.; and that defen¬ 
dant realized an aggregate profit of over $150,000 dur¬ 
ing the operations of the concession; aiul that it ivas 
oat of this profit that the payments of the $12,000 per 
year average was made to plaintiff by defendant (R. 
p. 5). 

The bill then avers that plaintiff has an equitable 
lien in the prospective profits allowed by the arbitra¬ 
tor; that said profits so allowed became a trust fund 
out of which plaintiff was entitled to be paid. 

The bill finallv charges that defendant Shufeldt has 
refused and does refuse to recognize any of the rights 
of plaintiff. 

The Secretary of the Treasury is now holding $75,000 
pending final disposition of this cause under stipula¬ 
tion. 
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ARGUMENT. 

i 

No stronger case for an equitable lien could ibe pre¬ 
sented. Under the award of the arbitrator, defendant 
Shufeldt was paid everything he would have earned if 
he had operated the concession for the whole teiji years, 
out of which said earnings he would have had| to pay 
to plaintiff his share of those profits represented by 
the royalty of $1.50 per cwt.; as well as the sum of 
$2500 per year; and yet, defendant refuses to recog¬ 
nize plaintiff’s rights to share in these profits, as he 
had agreed to do when he procured the assignment 
from the plaintiff, and is now about to be paid ljnoneys, 
a part of which equitably and in good conscience be¬ 
longs to plaintiff. j 

i 

POINT I. | 

An Equitable Lien Exists in Favor of Plaintiff. 

The present case is very much like ORINOCO CO. V. 
ORINOCO IRON CO., 54 App. D. C. 218, where this 
Court declared and enforced an equitable lien bn facts 
closely similar. 

A. i 

i 

Shufeldt is a Constructive Trustee. 

Just as in the ORINOCO case, supra , the defendant 
Shufeldt secured the government of the United States 
to represent to the government of Guatemala, that he, 
Shufeldt, was the sole owner of the concession. In 
fact, he was not. 

7 j 

The assignment to Shufeldt was a conditional as¬ 
signment—that is, Shufeldt would be possessed of the 
rights of plaintiff in the concession only so loijg as he 
met with the conditions. The assignment read^: 


l 

i 


i 
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“III. That Mr. Victor M. Morales, I. and Mr. 
Francisco Najera Andrade transfer to Mr. Percy 
Welles Schufeldt the above mentioned contract 
with all its rights and obligations and without 
reservations of any nature whatsoever, upon the 
conditions hereinafter specified.” (R. p. 11) 

Those conditions were that: 

“IV. As the price of this transfer, Mr. Percy 
Welle^ Schufeldt * * * will continue to pay 

during the whole term of the contract to the same 
transferors the sum of $5,000 American gold an- 
nuallv on the same date of this instrument; and 
will pay to them, besides the sum of $3.00, Amer¬ 
ican Gold, for each quintal (cwt.) of chicle which 
Mr. Schufeldt may extract.” (R. p. 11) 

The record shows that defendant Shufeldt failed to 
meet the condition calling for a payment of $2500 in 
February, 1927, and failed to meet the condition call¬ 
ing for the payment of the $1.50 royalty per cwt; the 
meeting of which said conditions were a prerequisite 
to a continuation of title in him. And yet, he repre¬ 
sented, and had our Government represent, that he 
was the sole owner of the concession. Not an iota of 
evidence did Shufeldt introduce at the arbitration 
hearings showing that he had not met with the condi¬ 
tions of his assignment; for if he had, the award may 
not have materialized entirelv in his favor, for the 
arbitrator in making the award to Shufeldt said: 

“The foundation of this claim (of P. W. 
Shufeldt) is the contract dated the 4th of Febru¬ 
ary, 1922, made between David Pivaral B, as Sec¬ 
retary of Agriculture * * * and Messrs. Fran- 
ceico Najera A. and Victor M. Morales, I.” (R. 

p. 16) 



I 

I 


I 


I 

I 

j 

7 ! 

I 

I 

“I am perfectly satisfied * * * that all the 

rights conferred under the contract to thp conces¬ 
sionaires were vested in Shufeldt and hej was the 
only sufferer by the decree terminating the con¬ 
cession and in effect confiscating all his rights and 
interests therein. ” (R. p. 38) 

I 

It was this finding that enabled Shufeldt to! procure 
the award of prospective profits; and the doctrines of 
equity could not permit the defendant to ehjoy the 
award which he so procured. 

Then again, while Shufeldt was actively refusing, as 
alleged in the bill, to recognize the rights of plaintiff, 
he was at the same time actively urging the arbitrator 
to find that in the arbitration proceeding, strict legal 
rights should not be considered, but that on the con¬ 
trary equitable justice should be done to hint. (See 
finding of Arbitrators, R. p. 38) 

Counsel believes it a fair statement to say th^t when 
Shufeldt made the representation, he was not in fact 
and under the contract under which he procured the 
assignment, the sole owner of the claim, and (hat by 
his misrepresentations, he secured an award I which, 
but for the misrepresentation, might not have £one to 
him alone. 


B. 

Plaintiff Has an Equitable Lien Under the j Broad 
Principles of Equity Without More. 

i 

It has been repeatedly held that the Courts \till de¬ 
clare an equitable lien, acting upon the theory of an 
implied trust, converting the party who has or i^ about 
to receive property which he cannot conscientiously 
withhold from another into a constructive trusted, mak- 
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ing the property itself subservient to the proper pur¬ 
poses of recompense by way of equitable trust or lien. 

Vidal v. So. Amcr. Sec. Co., 776 Fed. 855, 870 

Orinoco Co. v. Orinoco Iron Co., supra. 

And, an equitable lien based upon the fundamental 
maxims of equity may be implied and declared out of 
general considerations of right and justice as applied 
to the relations of the parties, and the circumstances 
of their dealings. (Cases cited above.) 

And the Courts have further held that in order to 
have an equitable lien, “there need not be an express 
contract covering the transaction, nor a distinct ap¬ 
propriation of the fund, for an equitable lien may arise 
by implication.” 

37 C. J. 319, Sec. 24 and cases cited; 

Story Eq. Jur. Vol. 2 Secs. 1216-7; 

Fonbl Eq. B. 1 C. 2. Sec. 2, Note K; 

Societv of Shakers v. Watson, 68 Fed. 730, 
738-9; 

Orinoco Co. v. Orinoco Iron Co., supra. 

And further, that the fund need not be in existence 
at the time the contract was entered into. 

Valdes v. Lorrinaga, 233 U. S. 705; 

Orinoco Co. v. Orinoco Iron Co., supra. 

What are the general considerations of right and 
justice in this particular case? 

If the action of the lower court is sustained, the 
plaintiff is out of court permanently; and the defen¬ 
dant will be permitted to enjoy what in good conscience 
he ought not to be allowed to keep. As was said by the 
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i 

: 

I 


Supreme Court of the United States in CHILTON v. 
BRAIDEN’S ADMX, 2 Black 458, 

i 

“When one person has got the estate of another, 
he ought not, in conscience to be allowed tb keep 
it without paying the consideration. 7 7 

We say the plaintiff is out of court permanently, 
and this is literally true. 

i 

The defense to a suit at law by plaintiff against de¬ 
fendant Shufeldt under the assignment would lie that 
no chicle was extracted for the remaining term of the 
contract, because the concession was cancelled and 
that the $2500 per year was not due because t\\e con¬ 
cession was cancelled. That defense would not be con¬ 
trovertible in law; but Shufeldt by the award never- 
theless receives everything he would have earned had 
the concession not been cancelled, and out of which 
he would have had to pay plaintiff the royalty o^ $1.50 
per cwt; and also his $2500 per year. 

This case can further be likened to the cases |under 
which the courts recognize an equitable lien against 
the thing granted in favor of the grantor. Thi^ rule, 
as stated in Pomeroy’s Eq. Jurisprudence, and jas ap¬ 
proved by the Supreme Court of the United States, 
this Court, and other Courts of the Country, is: 

I 

“Sec. 1250. Origin and Rationale.—Wifth re¬ 
gard to the origin and rationale of the grantor’s 
lien, there has been a great diversity of opinion. 
It has been accounted for as a trust; as an!equit¬ 
able mortgage; as arising from a natural equity; 
and as a contrivance of chancellors to evade the 
unjust rule of the early common law by whicji land 
was free from the claims of simple contract icredi- 
tors. Notwithstanding all these differing theories, 
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as illustrated by the quotations in the footnotes, 
the original and true ground of this lien appears 
to me very simple and obvious. 

“* * * It is a most natural judicial concep¬ 
tion that upon the sale of any thing on credit, the 
very identical thing sold should be regarded in 
some sort of a special fund out of which payment 
of the price was to be obtained, or at least secured, 
and that the seller should not be considered as 
parting absolutely with his whole interest and 
dominion until the price was fully paid. * 

The proprietor selling on credit was not consid¬ 
ered as parting with every interest or dominion 
over the particular tract, although he had de¬ 
livered possession, until he had received full pay¬ 
ment of the price which had been agreed as a sub¬ 
stitute for the land itself. As the common law 
rules furnished no means for working out this 
idea, it was both natural and inevitable that equity 
should make the conception practical under the 
familiar form of an equitable lien. In later times, 
the equity judges, attempting to give some ex¬ 
planation of the doctrine, invented the theories of 
trust, mortgage and the like. The correctness of 
this rationale further appears from the fact that 
under some circumstances the lien has been ex¬ 
tended by modern judges to sales of personal 
property.” 

Finally, a comparison of this case with the 
ORINOCO case shows the situation in that case to be 
nearly identical with this; and this Court there said: 

“that the limited company wrongfully repre¬ 
sented to the Venezuelan government that the 
property and right belonged to it when taken, and 
that it was entitled to receive compensation 
therefor; that, relying upon this representation, 
Venezuela made compensation for the wrongs 
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enumerated; and that in the $385,000 which 
Venezuela paid on that account was included the 
value fixed by the protocol upon the property and 
right just mentioned. In view of this we are 
convinced that the iron company has a liefi ex 
maleficio upon the balance of the award iri the 
treasury of the United States. It would be i con¬ 
trary to equity if the limited company should 
be permitted to enjoy the portion of the award 
which it secured by its wrongful representations. 
Mr. Pomeroy, in his work on Equity Jurispru¬ 
dence (Section 155), says: 

i 

‘If one party obtains the legal title to property, 
not only by fraud or violation of confidence pr of 
fiduciary relations, but in any other unconspien- 
tious manner, so that he cannot equitably retain 
the property which legally belongs to another, 
equity carries out its theory of a double owner¬ 
ship, equitable and legal, by impressing a j con¬ 
structive trust upon the property in favor of the 
one who is in good conscience entitled to it,! and 
who is considered in equity as the beneficial 
owner . 9 

i 

| 

“This principle was approved by the Supreme 
Court of the United States in Angle v. Chicago, 
etc. Railway Co., 151 U. S. 1, 27, 14 Sup. Ct.! 240, 
39 L. Ed. 55.” | 

CONCLUSION. ! 

It is respectfully submitted that the action o^ the 
lower court should be reversed; and that the case 
should be remanded for a trial on the merits. 

Luciext H. Mercier, 

Counsel for Plaintiff. \ 

i 
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i 

i 

v . 

Percy Welles Shufeldt ; Ogden L. Mills, as 
Secretary of the Treasury, and W. O. Woods, 

i 

as Treasurer of the United States, appellees 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

_ 

BRIEF OF THE APPELLEES, OGDEN L. MILLS, AS SECRE¬ 
TARY OF THE TREASURY, AND W. 0. WOODS, AS 
TREASURER OF THE UNITED STATES 

STATEMENT OF THE CASE 

I 

This is a suit in equity brought by one Victor M. 
Morales, I, a citizen of the Republic of Guatemala, 
against the Secretary of State, the Secretary of 
the Treasury, the Treasurer of the United States, 
and one Percy Welles Shufeldt, a citizen |of the 
United States, to establish and enforce an equitable 
lien or a constructive trust, to the extent o|f $70,- 
000.00 upon a fund in the amount of approximately 
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$225,000.00 in the United States Treasury, repre¬ 
senting an award received by the United States for 
the benefit of Percy Welles Shufeldt from the 
Republic of Guatemala. Personal service was not 
had upon the defendant Shufeldt and he made no 
appearance whatever. The Secretary of State was 
dismissed from the case bv consent order. A Mo- 
tion to Dismiss was filed in behalf of the Secretary 
of the Treasury and the Treasurer of the United 
States (R. 44), and after hearing the Court below 
sustained the motion and dismissed the Bill (R. 
46). To review that decision appellant now brings 
this appeal. 

THE FACTS 

The material facts in the case, as shown bv the 
Bill and Exhibits, are as follows: Victor M. 
Morales, I, appellant here, and an associate named 
Najera, both citizens of the Republic of Guatemala, 
obtained under date of February 4, 1922, from 
their Government a ten-year concession to extract 
chicle from a government reservation. A few days 
later, on the 11th of February, they assigned the 
concession for its full term, with all rights and ob¬ 
ligations and without reservation of any nature 
whatsoever, to Percy Welles Shufeldt, a citizen of 
the United States. (R. 11.) The consideration 
for the transfer of the concession was $5,000.00 
cash, $5,000.00 annually during the term of the con¬ 
cession, and $3.00 for each quintal of chicle ex- 
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tracted. (R. 11.) Najera’s rights are not involved 
in this case and need not be further considered. 
The Bill further shows that Shufeldt operated the 
concession until May,' 1928, when the concession 
was summarily cancelled by the Government of 
Guatemala. Shufeldt thereupon entered a com¬ 
plaint with the State Department of the! United 
States concerning the action of the Government of 
Guatemala in cancelling his concession. 

The State Department protested to the Govern¬ 
ment of Guatemala and as the result of subsequent 
negotiations the matter was thereafter submitted 
to the Chief Justice of British Honduras as sole 
arbitrator by the two Governments. (R. 4.) By 
the decision of the Arbitrator the Government of 

i 

Guatemala became obligated to pay and did pay to 
the United States Government for the account of 
Shufeldt the sum of approximately $225,000.00 for 
damages and injuries caused him by the cancella¬ 
tion of the concession, which amount included the 
sum of $101,660.00 representing prospective profits 
which it was found Shufeldt would have i earned 
had the concession not been cancelled, (R. 40.) 
The Arbitrator stated in his decision that tfye pros¬ 
pective profits allowed were net profits. (R. 42, pp. 
19.) It is further alleged in the Bill that Shufeldt 
claimed in the arbitration proceedings a sum to 
satisfy any claim which Morales might have against 
him in respect to the transfer of the concession. 
(R. 4.) | 
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The Arbitrator’s decision shows that the item to 
which the Bill refers was to satisfy not any claim 
but any judgment that Najera and Morales might 
recover against Shufeldt in respect of the annual 
sum agreed to be paid by Shufeldt to them for 
the purchase of the concession. The sum thus 
claimed for such purpose was disallowed by the 
Arbitrator upon objection of the Guatemalan Gov¬ 
ernment. (R. 42, pp. 20.) The Bill then avers 
that Shufeldt is indebted to plaintiff for plain¬ 
tiff’s share, or one-half of the annual payments of 
$5,000.00 due since February 11, 1927; for $1.50 
per quintal of chicle extracted from February, 
1926, to May 22, 1928, being one-half of the rate 
specified by the contract transferring the conces¬ 
sion, and for a proper proportion of the prospec¬ 
tive profits allowed to Shufeldt by the Arbitrator’s 
decision. It is then categorically alleged in the 
Bill that the plaintiff (appellant here) has an 
equitable lien on the fund held by the Treasury De¬ 
partment in behalf of Shufeldt, and that the said 
fund becomes a trust fund in favor of the plain¬ 
tiff to the extent of his claim, which allegation is, 
of course, a mere conclusion of law, and is not ad¬ 
mitted by the Motion to Dismiss, as stated on Page 
2 of appellant’s brief. 

QUESTIONS PRESENTED 

1. Whether the allegations contained in 
the Bill of Complaint are sufficient to con¬ 
stitute the defendant Shufeldt a trustee ex 
maleficio. 
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2. Whether the allegations contained in 
the Bill of Complaint are sufficient to con¬ 
stitute an equitable lien in favor of the plain¬ 
tiff on the fund involved. 

3. Whether the alleged claim is tarred by 

the Statute of Limitations and the laches of 
the appellant. j 

4. Whether the appellant has a plain, ade¬ 
quate, and complete remedy at law. 

5. Whether a receiver appointed in this 
case could give the United States a valid ac¬ 
quittance for payment of the fund. 


I 

ARGUMENT 

SHUFELDT IS NOT A TRUSTEE EX MALEFICIO 

Appellant seeks to establish a constructive trust 
in his favor upon the fund involved, but! there is 
not a word in the Bill of Complaint or exhibits to 
show, or even intimate that Shufeldt is guilty of 
any fraud or wrongdoing. The Bill shows that 
appellant transferred his half of the ten-year con¬ 
cession, with all its rights and obligations and 
without reservations of any nature whatsoever, to 
Shufeldt, for a stated consideration, consisting of 
cash and certain annual payments and an addi-^ 
tional amount based upon the number of quintals 
of chicle extracted; that Shufeldt operated the con¬ 
cession for approximately six years whep it was 
cancelled by the Government of Guatemala; that 
Shufeldt represented to the State Department that 
he owned the concession and obtained an award for 
damages and prospective profits, and thjit Shu- 


i 


i 
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feldt, at the time the concession was cancelled, 
owed appellant one of the annual payments and 
also an uncertain amount based upon chicle ex¬ 
tracted by Shufeldt from February 11, 1926, to 
May 22, 1928. On the above facts appellant con¬ 
tends that Shufeldt should be held to be a construc¬ 
tive trustee for the amount of the unpaid annual 
installments, an amount representing $1.50 for 
each quintal of chicle extracted by Shufeldt from 
the concession from February 11, 1926, to May 22, 
1928, and for a proportionate amount of the 
prospective profits awarded to Shufeldt by the 
Arbitrator. 

Appellant, in an apparent endeavor to show that 
Shufeldt acted wrongfully in connection with the 
arbitration proceedings, advances several ingen¬ 
ious arguments: First, he says that the transfer of 
the concession was conditional only, and that be¬ 
cause Shufeldt failed to make all of the payments 
specified in the contract, the title to half of the 
concession reverted to appellant, and that when 
Shufeldt caused the Government of the United 
States to represent to the Government of Guate¬ 
mala that he was the sole owner of the concession, 
and repeated that representation in the arbitra¬ 
tion proceedings, he was guilty of deceit, misrep¬ 
resentation, and fraud. This contention is based 
upon a false premise, since there is nothing in the 
contract transferring the concession to show the 
transfer to have been conditional or that the failure 
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of Shufeldt to make the payments specified! therein 
would cause the title to the concession to revert to 
appellant. Furthermore, no law of Guatemala, 
where the contract was made, which wofild give 

i 

that effect to the contract, is alleged in the Bill of 
Complaint. The Arbitrator, in his decision, on the 

i 

contrary, expressly declares: 

I am perfectly satisfied * * * that 
all the rights conferred under the Contract 
to the concessionaires were vested in Shu- 
feldt, and he was the only sufferer| by the 
decree terminating the concession and in 
effect confiscating all his rights and interests 
therein. (R. 38.) j 

Appellant, in his brief, states that Shufeldt intro¬ 
duced no evidence in the arbitration proceedings 
showing that he had not made all the payments 
under the contract. This statement is not justified 
by the record, since there is no such allegation in 
the Bill of Complaint, and nothing elsewhere in the 
record upon which to base it. 

i 

Second. Although appellant, in his brief, con¬ 
tends that Shufeldt did not introduce any evidence 
in the arbitration proceedings that Shufeldt had 
not made all payments under the contract^ yet he 
says that Shufeldt did introduce in those proceed¬ 
ings, as a part of his damages, a sum to satisfy any 

| 

claim that appellant might have against him for 
damages in respect to the contract, apd en¬ 
deavors to show bv inference, that somehow Shu- 

v 7 
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feldt’s action in including this item was an ac¬ 
knowledgment of liability for the sum now claimed 
in this proceeding. Appellant, however, fails to 
take cognizance of the fact that the claim was in 
express terms disallowed. The record shows the 
real fact to be that Shufeldt included in his 
statement of damages to the Arbitrator an item 
to satisfy, not any claim, but any judgment, which 
Najera and Morales might recover against him in 
respect of' the annual payments under the con¬ 
tract; that the matter was directly presented to 
the Arbitrator and that upon objection of appel¬ 
lant’s own Government the amount claimed for 
this purpose was rejected and disallowed by the 
Arbitrator, and that Shufeldt received no allow¬ 
ance for it in the award. (R. 42, pp. 20.) Shu¬ 
feldt *s action in including this item was fair and 
open and was consistent in all respects with his 
representation that he owned the concession, and 
since the item was disallowed bv the Arbitrator, 
Shufeldt received nothing which can be attributed 
to appellant’s loss. 

Third, appellant contends that the payments on 
the contract which he had previously received from 
Shufeldt, were made out of the profits realized 
bv Shufeldt from the concession, and for that rea- 
son appellant is entitled to a proportionate share 
of the prospective profits obtained by Shufeldt in 
the award, and that Shufeldt, in equity and good 


I 
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conscience, should not be permitted to Retain all 
of the said prospective profits. This contention is 
patently erroneous. The contract whereby appel¬ 
lant and his associate transferred the concession 
to Shufeldt, was an outright sale of the concession, 

i 

with all of its rights and obligations and without 
reservation of any nature whatsoever, and di¬ 
vested appellant and his associate of all interest 
in the profits of the concession as completely as 

i 

it relieved them of liability for any losses that 
might result from its operation. There isj nothing 
whatever in the contract from which it| can be 

i 

deduced that the payments were to be ba^ed upon 
or made out of the profits realized by Shufeldt 
from the operation of the concession. Whether 
or not Shufeldt had made previous payments out 
of profits made by him is immaterial. Whether or 
not Shufeldt made any profits out of the conces¬ 
sion is equally immaterial. Under the pla^n terms 
of the contract Shufeldt would be indebted to 
appellant and obligated to pay him the annfial pay¬ 
ments and $1.50 for each quintal of chicle extracted 
whether during the term of the concession he 
realized any profits from its operations oi[ other¬ 
wise. It is equally clear under the terms of the 
contract, appellant was to look to Shufeldt for his 
payments and not to the profits of the concession. 
This contention of appellant is also fully met by 
the decision of the Arbitrator as appears fifom his 
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ruling upon an item claimed by Shufeldt for loss 
of salary and living expenses, in the following 
terms: 

This Mr. Shufeldt is certainly entitled to 
as a part of his damages, for the prospec¬ 
tive projits allowed are calculated on a net 
basis and do not include his salary or living 
expenses. (R.^£2, pp. 19.) (Italics ours.) 

The Arbitrator’s rulings in disallowing the claim 
introduced by Shufeldt to satisfy any judgment 
which appellant might recover against him, and in 
holding the prospective profits allowed Shufeldt 
were net profits, establishes beyond all controversy 
that the amount awarded to Shufeldt did not in¬ 
clude, either directly or indirectly, any amount for 
the benefit of appellant. The arbitration proceed¬ 
ings were open and fair, and appellant’s own Gov¬ 
ernment, the Republic of Guatemala, was duly rep¬ 
resented and its rights vigorously asserted therein. 
The Arbitrator had before him the contract trans¬ 
ferring the concession and also the item which Shu¬ 
feldt claimed to satisfy any judgment appellant 
might recover against him in respect to the annual 
payments under the said contract. There is noth¬ 
ing in the record to show that the Arbitrator did 
not have all the facts before him, or that Shufeldt 
made any false representations, or was guilty of 
fraud or deceit. Furthermore, it is significant, in 
this connection, to note that appellant is a citizen 
of Guatemala, and that under no circumstance 
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would he have had any standing to receive an award 
from his own Government through the interna¬ 
tional tribunal. Presumably he knew that the con¬ 
cession had been cancelled by his own Government 
and that the matter had been submitted t^ arbitra¬ 
tion. He made no protest to his own Government 
on account of the cancellation of the concession and 
asserted no claim against it in respect of the con¬ 
cession. Apparently he was satisfied t<j) let his 
rights, if any he had, rest upon the claim intro¬ 
duced by Shufeldt in the arbitration proceedings. 
His claim, as presented by Shufeldt, haying been 

i 

disallowed, upon the objection of his own Govern¬ 
ment, he now seeks to do indirectly what be had no 
standing to do directly. Appellant’s claiip, if any 
he has, is against his own Government, th^ Repub> 
lie of Guatemala, and not against Shufeldt. This 
award was obtained by the United States from the 
Republic of Guatemala for the benefit of one of its 
own citizens and not for the benefit of a citizen of 
Guatemala. The United States does not ! espouse 
claims of citizens of foreign countries. It would 
frustrate the efforts of the United States to secure 
justice for its citizens who have property rights 
•destroyed in foreign countries, were a citizen of a 
•country from which an award is secured, permitted 
to come into a Court of the United States and claim 

i 

the award. In this case appellant had no standing 
or right in the arbitration proceedings to receive 
any part of the award. He has no greater right 
here. 


i 

I 
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ORINOCO CASE DISTINGUISHED 

Appellant relies almost entirely upon the deci¬ 
sion of this Court in the case of Orinoco Co. v. Ori¬ 
noco Iron Co., 54 App. D. C. 218, to sustain his con¬ 
tentions. Appellees do not question the law as an¬ 
nounced in that decision. The facts in the Orinoco 
case, however, are wholly different from the facts 
in the case at bar. In the Orinoco case Orinoco 
Company, Ltd., called the Limited Company, as 
owner of a concession in Venezuela, granted to the 
Orinoco Iron Company, called the Iron Company, 
the exclusive right to mine and ship ore therefrom 
for a stipulated royalty during the life of the con¬ 
cession, and covenanted to execute such further in¬ 
struments as might be necessary to assure the Iron 
Company its rights under the grant. The Iron Com¬ 
pany operated under the grant for several years 
when it was put out of possession and the conces¬ 
sion was canceled by the Government of Venezuela. 
The Iron Company called upon the Limited Com¬ 
pany to restore it to possession of the property in 
accordance with its contract, but the latter failed to 
do so, whereupon the Iron Company complained to 
our State Department and continued its efforts for 
many months to regain possession of the property. 
The Iron Company lost not only the money it had 
invested in the project but also a large quantity of 
ore which it had uncovered and prepared for ship¬ 
ment, and other property. After the Iron Com¬ 
pany had been put out of possession the Limited 



I 
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Company declared that the Iron Company! by fail¬ 
ing to perform had forfeited all rights uijider the 
contract. The Limited Company through 4 succes¬ 
sor thereafter filed a memorial with the State De¬ 
partment complaining of the acts of Venezuela, in 
which it falsely represented that the Iron Company 
had abandoned its contract and that the irofi depos¬ 
its, the ore which had been prepared for shipment 
and all improvements which had been placed on the 
land were the property of the Limited Company. 
The Limited Company later received anj award 
from Venezuela and the Iron Company brought 
suit to recover a part of that award. Upcjn these 
facts this Court found that the Iron Company’s 
loss was the basis of the Limited Company’^ claim; 
that the Iron Company was ready, able, and ^nxious 
to proceed with its contract at all times; that the 
Limited Company had wrongfully declared the 
contract forfeited; had wrongfully represented 
that the Iron Company had abandoned its extract 
and had wrongfully represented to the Venezuelan 
Government that the property had belonged to it 
when it was taken, and upon these facts held that 
the Iron Company had a lien ex maleficio on the 
balance of the fund in the Treasury Department. 

In the case at bar it will be seen that the posi¬ 
tions of the parties are exactly the reverse of what 
they were in the Orinoco case, and that appellant 
is relying on the Orinoco case as an authority for 
this court to hold that Shufeldt forfeited his con- 


I 

1 
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tract, when as a matter of fact this Court, in the 
Orinoco case, held that the action of the Limited 
Company in forfeiting the contract was wrongful. 
Also in the Orinoco case the Limited Company 
made several false representations to obtain pay¬ 
ment for property to which it had no title and to 
which it never had any title. In the case at bar 
there is not one word in the Bill of Complaint to 
show that Shufeldt ever made a false representa¬ 
tion of anv nature whatsoever in connection with 
* 

the contract or concession in the arbitration pro¬ 
ceedings or elsewhere, or that he received payment 
for any property which did not belong to him. It 
is respectfully submitted that the decision of this 
Court in the Orinoco case was based upon the un¬ 
lawful and wrongful act of the Limited Company 
in declaring the contract forfeited and the false 
representations subsequently made by it in obtain¬ 
ing the award, and upon the fact that the Iron 
Company’s loss was the basis of the Limited Com¬ 
pany’s claim, and is, therefore, clearly distinguish¬ 
able from the instant case. 

A case more nearly analogous in principle to the 
instant case is the recent decision of this Court in 
the cast of Smith v. Harrali, 51 F. (2nd) 314. In 
that ease Smith sought to establish a constructive 
trust in a fund received by the United States for 
the benefit of Harrah from the Government of 
Cuba for the destruction of a railroad. Smith con¬ 
tended that the railroad was unlawfullv built on 
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his land and that because of that fact the railroad, 
buildings, etc., became permanent fixtures thereon 
and therefore belonged to him, and that Harrah, 
by including such property in his claim against 
Cuba, and receiving compensation therefor, was 
obligated to pay the fund over to him. This Court 
held that there was nothing in the case to charge a 
trust relationship and found the case to be iclearly 
distinguishable from the Orinoco case. 

i 

APPELLANT HAS NO EQUITABLE LIEN ON THE FUND 

i 

It has long been established, in the absence of 
fraud or violation of fiduciary or trust relationship, 
that in order to create an equitable lien, there must 
be a distinct appropriation of the fund pro tanto, 
either by giving an order or transferring it j other¬ 
wise in such a manner that the holder is Author- 
ized to pay the amount directly to the creditor 
without further intervention of the (jiebtor. 
Wright v. Ellison, 1 Wall. 16; Wyle v. Cox, 15 How. 
415; Christmas v. Bussell, 14 Wall. 69; Trist v. 
Child, 21 Wall. 441; Ingersoll v. Coram, 211! U. S. 
335; Barnes v. Alexander, 232 U. S. 117, and Lind- 

i 

berg v. Humphrey, 53 App. D. C. 243. This 
long-established principle was recently reiterated 
by this Court in the case of Mellon v. Jones, 51 F. 
(2nd) 431. There is no allegation in the Bill that 
there was any agreement or promise by Shfifeldt 
to pay appellant any part of this fund, apd no 
such agreement or promise is contended by Appel¬ 
lant. Appellant relies upon the broad principles 
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of equity to give him a lien and contends that there 
need be no agreement or appropriation of the fund. 
In this connection appellant fails to recognize the 
clear distinction in principle between an equitable 
lien arising out of an agreement to pay from a par¬ 
ticular fund and a lien ex maleficio. To create 
the former there must be a specific contract or 
agreement to pay out of a particular fund. Cases 
above cited. To create the latter there must be a 
wrongful or fraudulent act, or a violation of a fidu¬ 
ciary or trust relationship. Appellant cites the 
cases of Vidal v. South American Securities Co ., 
276 Fed. 855; Orinoco Co . v. Orinoco Iron Co., 
supra; Society of Shakers v. Watson, 68 Fed. 730; 
and Valdes v. Lorrinaga, 233 U. S. 705, to sustain 
his contention that he has an equitable lien on the 
fund under the broad principles of equity. There 
is no comfort for appellant in these cases, since 
they are not authorities for the principle which 
he advances. 

In the case of Vidal v. South American Secur¬ 
ities Co. there was a distinct agreement to pay a 
stated percentage of the profits from a contract. 
In the case of Orinoco Co. v. Orinoco Iron Co., as 
shown in detail above, there was an unlawful act 
and false representations. In the case of Valdes 
v. Lorrinaga, there was an agreement to pay a 
stated percentage of the profits from a concession. 
The case of Society of Shakers v. Watson is not in 
point. In that case the Society of Shakers, an un- 
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incorporated association, through certain j of its 
trustees, made a promissory note, the Society re¬ 
ceiving the money for the note. The Couj't held 
that since the Society had received the mopey for 

i 

the note, it could not thereafter deny its liability on 
the note, and that its property could be subjected 
to the payment of the note. It is clear tljat the 
cases cited by appellant are not authorities for the 
contention advanced by him that he can cl^im an 
equitable lien upon this fund without showing that 
Shufeldt agreed to pay it to him, or without show¬ 
ing some wrongful action or violation of some trust 
relationship on the part of Shufeldt. It is Equally 

i 

clear that the facts alleged in the Bill fail t<t> show 
that Shufeldt agreed or promised to pay appellant 
any part of this fund, or that Shufeldt is gu|ilty of 
any wrongful act or violation of trust, or that he 
ever received compensation for any property which 
did not belong to him. It is submitted that under 
the decision of this Court in the case of Srfrith v. 
Harrah, supra, appellant has not shown facts suf¬ 
ficient to constitute an equitable lien in his favor 
on the fund in question. 

1 

i 

STATUTE OF LIMITATIONS 

I 

I 

The Bill shows on its face that the debt alleged 
therein became due and payable on May 23j 1928, 
more than three years prior to the date upon jwhich 
this suit was filed, i. e., June 10, 1931. The claim 
is therefore barred by Section 1265 of the Code of 
the District of Columbia. 

I 

i 

i 
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APPELLANT IS GUILTY OF LACHES 

Appellant contends that when Shufeldt failed to 
pay him the payments due under his contract, the 
•concession was ipso facto forfeited to him, but 
there is nothing in his Bill to show that he ever 
asserted any such right against Shufeldt in the 
-courts of Guatamala. Neither is there anything to 
show that he ever protested to his own Govern¬ 
ment, or to anyone else, as to the cancellation of the 
concession, nor did he assert any claim to said con¬ 
cession before any tribunal. The appellant stood 
idly by for a period of several years without taking 
any steps to protect any interest he might have had 
in the concession, while Shufeldt obtained the of¬ 
fices of our State Department in presenting his 
claim to the Government of Guatamala. When the 
fruit was ripe and ready to fall, appellant for the 
first time asserted his claim against Shufeldt, and 
now asks this Court to hold that the concession was 
forfeited to him, and that for that reason the 
money obtained by Shufeldt belongs to appellant. 
This is a clear case of lack of diligence and is a 
course of conduct that can not appeal to the con¬ 
science of a chancellor. A party who makes an 
appeal to the conscience of the chancellor should 
set forth in his Bill specifically what were the im¬ 
pediments to an earlier prosecution of his claim; 
how he came to be so long ignorant of his rights, 
and the means used by the defendant to fraudu¬ 
lently keep him in ignorance; and how and when 


he first came to a knowledge of the matters alleged 

i 

in his bill; otherwise the chancellor may just re¬ 
fuse to consider his case, on his own showing, with¬ 
out inquiry, whether there is a demurrer or 

i 

formal plea of the Statute of Limitatioijis con¬ 
tained in the answer. Lansdale v. Smith, 106 
U. S. 391; Smith v. Harr ah, supra . There is noth¬ 
ing in the Bill to show why appellant took no 
earlier action, and nothing to show that jfie was 
without knowledge of the arbitration proceedings. 
He is now barred by his own negligence from 
maintaining this suit in equity. 

APPELLANT HAS AN ADEQUATE REMEDY AT LAW 

I 

| 

Appellant contends that he has no remedy! at law 
for the reason that under the assignment, Shu¬ 
feldt’s defense would be that no chicle wias ex- 

i 

tracted after the concession was cancelled and that 

i 

the $2,500.00 per year was not due after the conces¬ 
sion was cancelled. The answer to this contention 
is that appellant has shown no cause of action as 
to his alleged claim to the prospective profits re¬ 
ceived by Shufeldt. As to that part of appellant’s 
alleged claim which arose before the concession was 
cancelled, appellant has a plain, adequate, and com¬ 
plete remedy in a suit at law under his contract with 
Mr. Shufeldt. Appellant has not shown that Shu- 
feldt is insolvent, or that he has conveyed away or 
concealed his property with the intention j)f de¬ 
frauding his creditors. There is nothing in the 
record to show that appellant could not recover 
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and collect from Shufeldt in a suit at law the whole 
amount alleged to be due to him from Shufeldt, 
for which he has stated a cause of action if he were 
in the proper forum. 

CONCLUSION 

There is no equitable lien or lien ex maleficio on 
the fund involved, and no personal service on the 
defendant Shufeldt, the owner of the fund, and no 
appearance of any kind by him. The Court had no 
jurisdiction of the case under Section 105 of the 
District Code and a receiver appointed on substi- 

j tuted service in this case could not give the Govern- 

-1 . 

'* ment a valid acquittance for payment of the fund. 
Lindberg v. Humphrey, 53 App. D. C. 243. The 
decision of the Court below in dismissing the Bill is 
clearly right and should be affirmed. 
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